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Item 1.01 Entry into a Material Definitive
Agreement.
 
Agreement and Plan of Merger
 
On November 30, 2023, ImmunoGen, Inc.,
a Massachusetts corporation (the “Company” or “ImmunoGen”), entered into an Agreement and Plan
of Merger
(the “Merger Agreement”) with AbbVie Inc., a Delaware corporation (“Parent”), Athene
Subsidiary LLC, a Delaware limited liability company and wholly
owned subsidiary of Parent (“Intermediate Sub”), and
Athene Merger Sub Inc., a Massachusetts corporation and wholly owned subsidiary of Intermediate
Sub (“Purchaser”),
pursuant to which, upon the terms and subject to the conditions set forth therein, Purchaser will
be merged with and into the Company
(the “Merger”), with the Company surviving the Merger as a subsidiary of Intermediate
Sub (the “Surviving Corporation”).
 
At
the effective time of the Merger (the “Effective Time”), each share of common stock, par value $.01 per share, of the
Company (“Company Common
Shares”) issued and outstanding immediately prior to the Effective Time (other than any Company
Common Shares (i) held in the treasury of the Company
or owned by the Company or any direct or indirect wholly owned subsidiary of
the Company immediately prior to the Effective Time, (ii) owned by Parent,
Purchaser or any direct or indirect wholly owned
subsidiary of Parent or Purchaser immediately prior to the Effective Time or (iii) held by shareholders
who have properly exercised
and perfected their demands for appraisal of such Company Common Shares in accordance with the Massachusetts Business
Corporation Act
of the Commonwealth of Massachusetts) and each share of preferred stock, par value $.01 per share, of the Company issued and
outstanding
immediately prior to the Effective Time (on an as-converted to Company Common Shares basis in accordance with the Certificate of
Designation),
shall be converted into the right to receive an amount in cash equal to $31.26, without interest (the “Merger Consideration”),
and as of the
Effective Time, all such shares will no longer be outstanding and will automatically be cancelled.
 
Each option to purchase Company Common Shares (a “Company
Stock Option”), each restricted stock unit award in respect of Company Common Shares
and each deferred stock unit award measured
by the value of Company Common Shares (or pursuant to which Company Common Shares may be
delivered) (collectively, “Company Equity
Awards”), granted prior to the date of the Merger Agreement and that is outstanding and unvested as of
immediately prior to
the Effective Time, will vest in full upon the Effective Time. As of the Effective Time, each Company Stock Option that is
outstanding
immediately prior to the Effective Time will be cancelled and in exchange therefor the holder will be entitled to receive an amount in
cash,
without interest and less applicable tax withholdings, equal to (i) the total number of Company Common Shares subject to such
Company Stock Option
immediately prior to the Effective Time, multiplied by (ii) the excess, if any, of the Merger Consideration
over the applicable exercise price per Company
Common Share under such Company Stock Option. As of the Effective Time, each Company Equity
Award (other than a Company Stock Option), subject
to certain exceptions with respect to restricted stock unit awards granted after the
date of the Merger Agreement, that is outstanding immediately prior to
the Effective Time will be cancelled and in exchange therefor the
holder will be entitled to receive in cash, without interest and less applicable tax
withholdings, an amount equal to the product of (x) the
total number of Company Common Shares subject to (or deliverable under) such Company Equity
Award immediately prior to the Effective Time
multiplied by (y) the Merger Consideration.
 
The closing of the Merger is subject to the satisfaction or waiver
of certain conditions, including, among other things, (i) the absence of any law, order,
injunction or decree issued by any governmental
body of competent jurisdiction prohibiting or preventing the consummation of the Merger, (ii) the
expiration or termination of any
applicable waiting period (or extension thereof) under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as
amended, and other
approvals under foreign antitrust laws, (iii) the approval of the Merger Agreement by the holders of at least two-thirds of the
outstanding
Company Common Shares entitled to vote thereon at a shareholders’ meeting duly called and held for such purpose, (iv) the accuracy
of the
representations and warranties contained in the Merger Agreement (subject to specified materiality qualifiers), (v) compliance
with the covenants and
obligations under the Merger Agreement in all material respects, and (vi) the absence of a material adverse
effect with respect to the Company.
 
The
Merger Agreement includes customary representations, warranties and covenants of the Company, Parent and Purchaser. The Company
has agreed to
use commercially reasonable efforts to carry on its business in the ordinary course until the Effective Time, subject to
customary exceptions. Parent and
Purchaser have agreed to use reasonable best efforts to take any and all actions that may be required
in order to obtain antitrust approval of the proposed
Merger.
 

     



 

 
The Company is subject to customary “no-shop” restrictions
on the Company’s ability to solicit alternative acquisition proposals, to furnish information to,
and participate in discussions
or negotiations with, third parties regarding any alternative acquisition proposals, subject to a customary “fiduciary out”
provision that allows the Company, under certain specified circumstances, to furnish information to, and participate in discussions or
negotiations with,
third parties with respect to an alternative acquisition proposal if the Board of Directors of the Company (the “Board”)
determines in good faith, after
consultation with its financial advisors and outside legal counsel, that such alternative acquisition
proposal either (i) constitutes a superior proposal (as
defined in the Merger Agreement) or (ii) is reasonably likely to lead
to or result in a superior proposal.
 
The Merger Agreement also includes customary termination provisions
for each of the Company and Parent, including the Company’s right, subject to
certain limitations,
to terminate the Merger Agreement in certain circumstances to accept a superior proposal, Parent’s right to terminate the Merger
Agreement if the Board changes its recommendation that the Company’s shareholders approve the Merger Agreement, and the right of
either party to
terminate the Merger Agreement if the Merger has not been completed on or prior to August 30, 2024 (as may be extended
under the Merger Agreement,
the “Outside Date”), which will be automatically extended to May 30, 2025 if on the
third business day prior to such date all of the closing conditions
except those relating to regulatory approvals have been satisfied
or waived (other than conditions that by their terms are to be satisfied at the closing). The
Merger Agreement also provides
that the Company must pay Parent a termination fee of $353.5 million (the “Termination Fee”) if (i) the Board
determines
to terminate the Merger Agreement in order to enter into a definitive agreement with respect to a superior proposal and the
Company so terminates or (ii) in
the event that the Merger Agreement is terminated by Parent following a change of recommendation
by the Board, in each case, as set forth in the Merger
Agreement. The Company must also pay Parent the Termination Fee if the Merger Agreement
is terminated under certain circumstances, a third party has
made another acquisition proposal publicly or to the Board prior to the termination
of the Merger Agreement, and within twelve (12) months following
such termination, the Company either consummates an acquisition proposal
or enters into a definitive agreement for an acquisition proposal. The Merger
Agreement provides that Parent must pay the Company a reverse
termination fee of $656.5 million in connection with the termination of the Merger
Agreement, subject to certain limitations set forth
in the Merger Agreement, if the Merger Agreement is terminated by either party as a result of (i) certain
regulatory closing conditions
relating to antitrust laws not having been satisfied as of the Outside Date or (ii) a court of competent jurisdiction or other
governmental
body having issued a final, non-appealable order, decree, or ruling, or taken any other final action permanently restraining,
enjoining, or
otherwise prohibiting, the Merger. The parties to the Merger Agreement are also entitled to an injunction or injunctions
to prevent breaches of the Merger
Agreement, and to specifically enforce the terms and provisions of the Merger Agreement.
 
The
members of the Board have unanimously (i) determined that the Merger Agreement and the Merger are in the best interests of
the Company;
(ii) adopted the Merger Agreement; (iii) resolved to recommend the holders of Company Common Shares vote to approve
the Merger Agreement; and
(iv) directed that the Merger Agreement be submitted to the holders of Company Common Shares with the recommendation
of the Board that the holders of
Company Common Shares vote to approve the Merger Agreement.
 
Subject to the satisfaction or waiver of the conditions to the closing
of the Merger, the Company expects the closing of the transactions contemplated by the
Merger Agreement to occur in the middle of 2024.
 
The
foregoing summary of the principal terms of the Merger Agreement does not purport to be complete and is qualified in its entirety by reference
to the
full copy of the Merger Agreement filed hereto as Exhibit 2.1 hereto and incorporated herein by reference. The summary and
the copy of the Merger
Agreement are intended to provide information regarding the terms of the Merger Agreement and are not intended
to modify or supplement any factual
disclosures about the Company in its public reports filed with the U.S. Securities and Exchange Commission
(the “SEC”). The assertions embodied in the
representations and warranties included in the Merger Agreement were made
solely for purposes of the contract among the Company, Purchaser and Parent
and are subject to important qualifications and limitations
agreed to by the Company, Purchaser and Parent in connection with the negotiated terms,
including being qualified by confidential disclosures
made by the Company to Parent and Purchaser for the purposes of allocating contractual risk between
them that differ from those applicable
to investors. Moreover, some of those representations and warranties may not be accurate or complete as of any
specified date, may be
subject to a contractual standard of materiality different from those generally applicable to the Company’s SEC filings or may have
been used for purposes of allocating risk among the Company, Parent and Purchaser rather than establishing matters as facts. Investors
should not rely on
the representations and warranties or any description of them as characterizations of the actual state of facts of
the Company, Parent, Purchaser or any of
their respective subsidiaries or affiliates. Moreover, information concerning the subject matter
of the representations and warranties may change after the
date of the Merger Agreement, and this subsequent information may or may not
be fully reflected in public disclosures by the Company or Parent.
 

     



 

 
Item 8.01 Other Events.
 
On November 30, 2023, the Company and Parent
issued a joint press release announcing the execution of the Merger Agreement. A copy of the joint press
release is attached as Exhibit 99.1
hereto and incorporated herein by reference.
 

*****
 
Additional Information and Where to Find It
 
This Current Report on Form 8-K relates to the proposed acquisition
of the Company by Parent. This communication does not constitute a solicitation of
any vote or approval. In connection with the proposed
transaction, the Company plans to file with the SEC and mail or otherwise provide to its
shareholders a proxy statement regarding the
proposed transaction. The Company may also file other documents with the SEC regarding the proposed
transaction. This document is not
a substitute for the proxy statement or any other document that may be filed by the Company with the SEC.
 
BEFORE MAKING ANY VOTING DECISION, THE COMPANY’S SHAREHOLDERS
ARE URGED TO READ THE PROXY STATEMENT IN ITS
ENTIRETY WHEN IT BECOMES AVAILABLE AND ANY OTHER DOCUMENTS FILED BY THE COMPANY WITH THE
SEC IN CONNECTION
WITH THE PROPOSED TRANSACTION OR INCORPORATED BY REFERENCE THEREIN BEFORE MAKING ANY VOTING OR INVESTMENT
DECISION WITH
RESPECT TO THE PROPOSED TRANSACTION BECAUSE THEY CONTAIN IMPORTANT INFORMATION ABOUT THE
PROPOSED TRANSACTION AND THE PARTIES TO THE PROPOSED
TRANSACTION.
 
Any vote in respect of resolutions to be proposed at a Company shareholder
meeting to approve the proposed transaction or related matters, or other
responses in relation to the proposed transaction, should be
made only on the basis of the information contained in the Company’s proxy statement.
Shareholders may obtain a free copy of the
proxy statement and other documents the Company files with the SEC (when available) through the website
maintained by the SEC at www.sec.gov.
The Company makes available free of charge on its investor relations website at investor.immunogen.com copies
of materials it files with,
or furnishes to, the SEC.
 
The proposed transaction will be implemented solely pursuant to the
Merger Agreement, which contains the full terms and conditions of the proposed
transaction.
 
Participants in the Solicitation
 
The Company and certain of its directors, executive
officers and certain employees and other persons may be deemed to be participants in the solicitation
of proxies from the Company’s
shareholders in connection with the proposed transaction. Security holders may obtain information regarding the names,
affiliations and
interests of ImmunoGen’s directors and executive officers in ImmunoGen’s definitive proxy statement on Schedule 14A for its
2023 Annual
Meeting of Stockholders, which was filed with the SEC on April  26, 2023 and in the Company’s Current Report on
Form 8-K filed with the SEC on
September  18, 2023. Additional information concerning the interests of ImmunoGen’s participants
 in the solicitation, which may, in some cases, be
different than those of ImmunoGen’s stockholders generally, will be set forth
in ImmunoGen’s proxy statement relating to the proposed transaction when it
is filed with the SEC and other materials that may be
filed with the SEC in connection with the proposed transaction when they become available. These
documents (when available) may be obtained
free of charge from the SEC’s website at www.sec.gov and the investor relations page of the ImmunoGen’s
website at www.immunogen.com.
 

     



 

 
Cautionary Statement Regarding Forward-Looking Statements
 
This
Current Report on Form 8-K includes forward-looking statements. Forward-looking statements are neither historical facts nor assurances
of future
performance. Instead, these forward-looking statements relate to analyses and other information that are based on beliefs, expectations,
assumptions, and
forecasts of future results. These forward-looking statements are identified by their use of terms and phrases, such
 as “anticipate,” “believe,” “could,”
“estimate,” “expect,” “intend,”
 “may,” “plan,” “predict,” “project,” “will,” and other similar terms and phrases,
 including references to assumptions.
Forward-looking statements include, without limitation, statements regarding statements regarding
the proposed transaction; the timing of and receipt of
required regulatory filings and approvals relating to the transaction; the expected
timing of the completion of the transaction; the ability to complete the
transaction considering the various closing conditions; and the
accuracy of any assumptions underlying any of the foregoing. Investors are cautioned that
any such forward-looking statements are not
guarantees of future performance and involve risks and uncertainties and are cautioned not to place undue
reliance on these forward-looking
 statements. Actual results may differ materially from those currently anticipated due to a number of risks and
uncertainties. Risks and
uncertainties that could cause the actual results to differ from expectations contemplated by forward-looking statements include:
uncertainties
as to the timing of the merger; uncertainties as to how many of the Company’s shareholders will vote their stock in favor of the
transaction;
the occurrence of any event, change or other circumstance that could give rise to the termination of the Merger Agreement,
 including circumstances
requiring a party to pay the other party a termination fee pursuant to the Merger Agreement; the ability of the
 parties to consummate the proposed
transaction on a timely basis or at all; the satisfaction of the conditions precedent to the consummation
of the proposed transaction, including the ability to
secure regulatory approvals and shareholders approval on the terms expected, at
 all or in a timely manner; the effects of the transaction (or the
announcement or pendency thereof) on relationships with associates,
customers, manufacturers, suppliers, employees (including the risks relating to the
ability to retain or hire key personnel), other business
partners or governmental entities; transaction costs; the risk that the merger will divert management’s
attention from the Company’s
ongoing business operations or otherwise disrupts the Company’s ongoing business operations; changes in the Company’s
businesses
 during the period between now and the closing; certain restrictions during the pendency of the proposed transaction that may impact the
Company’s ability to pursue certain business opportunities or strategic transactions; risks associated with litigation relating
to the proposed transaction; the
timing and outcome of anticipated interactions with regulatory authorities; the timing and outcome of
the Company’s clinical development processes; the
difficulties inherent in the development of novel pharmaceuticals, including uncertainties
 as to the timing, expense, and results of clinical trials and
regulatory processes; and other factors as set forth in the Company’s
Annual Report on Form 10-K filed with the SEC on March 1, 2023, the Company's
Quarterly Reports on Form 10-Q filed with
the SEC on April 28, 2023, July 31, 2023, and November 2, 2023, and other reports filed with the SEC. All
forward-looking
 statements are based on information currently available to the Company, and the Company undertakes no obligation to update any
forward-looking
statement, whether as a result of new information, future developments, or otherwise, except as may be required by applicable law. The
information set forth herein speaks only as of the date hereof.
 
Item 9.01 Financial Statements and Exhibits.
 
(d) Exhibits.
 
Exhibit No.   Description of Exhibit

2.1†   Agreement and Plan of Merger, dated as of November 30, 2023, among the Company, Parent, Intermediate Sub and Purchaser.
99.1   Joint Press Release, dated November 30, 2023, issued by the Company and Parent.
104   Cover Page Interactive Data File (embedded within the Inline XBRL document).

 
†  Certain of the exhibits and schedules to this exhibit have
been omitted in accordance with Regulation S-K Item 601(b)(2). The Registrant agrees to
furnish supplementally a copy of all omitted exhibits
and schedules to the SEC upon its request.
 

     



 

 
SIGNATURE

 
Pursuant to the requirements of the Securities Exchange Act of 1934,
the Registrant has duly caused this report to be signed on its behalf by the
undersigned hereunto duly authorized.
 
    ImmunoGen, Inc.
    (Registrant)
     
Date: November 30, 2023 By: /s/ Daniel Char
  Name: Daniel Char
  Title: Senior Vice President, Chief Legal Officer
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AGREEMENT
AND PLAN OF MERGER

 
AGREEMENT AND PLAN OF MERGER, dated as of November 30,
2023 (this “Agreement”), among AbbVie Inc., a Delaware

corporation (“Parent”), Athene Subsidiary
LLC, a Delaware limited liability company and wholly owned subsidiary of Parent (“Intermediate Sub”), Athene
Merger
Sub Inc., a Massachusetts corporation and wholly owned Subsidiary of Intermediate Sub (“Purchaser”), and ImmunoGen, Inc.,
a Massachusetts
corporation (the “Company”).
 

WHEREAS, the boards of directors of Parent, Purchaser
and the Company and the board of managers of Intermediate Sub each have
approved the acquisition of the Company on the terms and subject
to the conditions set forth in this Agreement, including the merger of Purchaser with and
into the Company (the “Merger”),
with the Company being the surviving corporation in the Merger in accordance with the Massachusetts Business
Corporation Act (the “MBCA”),
and each share of Company Common Stock (each, a “Common Share” and, collectively, “Common Shares”)
and each
share of Company Preferred Stock (on an as-converted to Company Common Stock basis in accordance with the Certificate of Designation)
(each, a
“Preferred Share” and, collectively, “Preferred Shares”, and each Common Share or Preferred
Share, a “Share” and collectively, “Shares”) that is issued
and outstanding immediately prior to
the Effective Time (other than Common Shares described in Section 2.1(b)) will be converted into the right to receive
the
Merger Consideration, in each case upon the terms and conditions set forth herein;
 

WHEREAS, the board of directors of the Company (the
“Company Board”) has (i) adopted this Agreement and (ii) resolved to
recommend that the holders of Common
Shares approve this Agreement and the Merger on the terms and subject to the conditions set forth herein;
 

WHEREAS, the boards of directors of Parent and Purchaser
and the board of managers of Intermediate Sub each have adopted this
Agreement and approved the Merger; and
 

WHEREAS, Parent will cause the sole shareholder of
Purchaser to approve this Agreement promptly following its execution.
 

NOW, THEREFORE, in consideration of the foregoing
and the mutual covenants and agreements herein contained, and intending to be
legally bound hereby, Parent, Intermediate Sub, Purchaser
and the Company hereby agree as follows:
 

ARTICLE I
THE MERGER

 
Section 1.1.            The
Merger. Upon the terms and subject to the conditions of this Agreement and in accordance with the MBCA, at the Effective

Time, Purchaser
will be merged with and into the Company. As a result of the Merger, the separate corporate existence of Purchaser will cease, and the
Company will continue as the surviving corporation of the Merger (the “Surviving Corporation”).
 

 



 

 
Section 1.2.            Closing;
Effective Time. Subject to the conditions set forth in Article VI, the closing of the Merger (the “Closing”)
will take place

(i) at the offices of Ropes & Gray LLP, Prudential Tower, 800 Boylston Street, Boston, Massachusetts
or by electronic exchange of deliverables at
8:00 a.m., New York City time, on the third (3rd) Business Day after the satisfaction
or waiver of the conditions set forth in Article VI (excluding
conditions that, by their terms, cannot be satisfied until
the Closing, but subject to the satisfaction or waiver of such conditions at the Closing), or (ii) at
such other place or on such
other date or time as Parent and the Company may mutually agree (such date, the “Closing Date”). At the Closing, the
parties
hereto will cause the Merger to be consummated by filing articles of merger (the “Articles of Merger”) with
the Secretary of the Commonwealth of
Massachusetts, in such form as required by, and executed in accordance with, the relevant provisions
of the MBCA (the date and time of the filing of the
Articles of Merger with the Secretary of the Commonwealth of Massachusetts, or such
later time as is specified in the Articles of Merger and agreed to by
Purchaser and the Company, being hereinafter referred to as the
“Effective Time”) and will make all other filings or recordings required under the MBCA
in connection with the Merger.
 

Section 1.3.            Effects
of the Merger. The Merger will have the effects set forth herein and in Section 11.07 of the MBCA.
 

Section 1.4.            Articles
of Organization and Bylaws of the Surviving Corporation.
 

(a)            At
the Effective Time, the articles of organization of the Company will, by virtue of the Merger, be amended and restated in its
entirety
to read in the form of Annex I, and as so amended, will be the articles of organization of the Surviving Corporation until
thereafter amended in
accordance with its terms and as provided by applicable Law.
 

(b)            At
the Effective Time, and without any further action on the part of the Company or Purchaser, the bylaws of the Company will be
amended
and restated in their entirety so as to read in the form of Annex II, and, as so amended, will be the bylaws of the Surviving Corporation
until
thereafter amended in accordance with their terms, in accordance with the articles of organization of the Surviving Corporation
and as provided by
applicable Law.
 

Section 1.5.            Directors
and Officers. The directors of Purchaser immediately prior to the Effective Time will be the initial directors of the
Surviving Corporation,
and the officers of Purchaser immediately prior to the Effective Time will be the initial officers of the Surviving Corporation, in
each
case, until the earlier of his or her death, resignation, or removal, or until his or her successor is duly elected and qualified.
 

ARTICLE II
EFFECT OF THE MERGER ON THE CAPITAL STOCK

OF THE CONSTITUENT CORPORATIONS
 

Section 2.1.            Conversion
of Securities. At the Effective Time, by virtue of the Merger and without any further action on the part of Parent,
Purchaser, the
Company or the holders of any of the following securities, the following will occur:
 

(a)            each
Common Share issued and outstanding immediately prior to the Effective Time and each Preferred Share issued and
outstanding immediately
prior to the Effective Time (on an as-converted to Company Common Stock basis in accordance with the Certificate of
Designation) (other
than any Common Shares described in Section 2.1(b) and any Dissenting Shares) will be converted into the right to receive
an amount
in cash equal to $31.26, without interest (the “Merger Consideration”);
 

-2-



 

 
(b)            each
Common Share held in the treasury of the Company or owned by the Company or any direct or indirect wholly owned

Subsidiary of the Company
and each Common Share owned by Parent, Purchaser or any direct or indirect wholly owned Subsidiary of Parent or Purchaser
immediately
prior to the Effective Time will be cancelled and retired without any conversion thereof; and
 

(c)            each
share of common stock of Purchaser issued and outstanding immediately prior to the Effective Time will be converted into
one (1) share
of common stock of the Surviving Corporation.
 

Section 2.2.            Treatment
of Equity Awards.
 

(a)            The
Company Board (or, if appropriate, a committee administering a Company Equity Plan) has adopted, or, as soon as practicable
following
the date of this Agreement (and, in any event, prior to the Effective Time), will adopt, resolutions providing for the treatment of the
Company
Equity Awards granted prior to the date hereof as set forth in clauses (i) through (iv) below:
 

(i)            each
option to purchase Common Shares granted prior to the date hereof under a Company Equity Plan, other than awards
under the Company’s
Employee Stock Purchase Plan (the “Company ESPP”) (each such option, a “Company Stock Option”),
each restricted stock unit
award in respect of Common Shares granted prior to the date hereof under a Company Equity Plan (a “Company
RSU”) and each deferred stock unit award
measured by the value of Common Shares (or pursuant to which Common Shares may be delivered)
granted prior to the date hereof under a Company
Equity Plan (a “Company DSU”) (collectively, the “Company
Equity Awards”), that is outstanding and unvested immediately prior to the Effective Time,
whether or not then subject to any
performance or other condition, will vest in full at the Effective Time;
 

(ii)            each
Company Stock Option granted prior to the date hereof under a Company Equity Plan that is outstanding
immediately prior to the Effective
Time will be cancelled, and, in exchange therefor, the holder of such cancelled Company Stock Option will be entitled to
receive (without
interest), in consideration of the cancellation of such Company Stock Option, an amount in cash (less applicable tax withholdings pursuant
to Section 2.6) equal to the product of (x) the total number of Common Shares subject to the Company Stock Option immediately
prior to the Effective
Time multiplied by (y) the excess, if any, of the Merger Consideration over the applicable exercise price
per Common Share under such Company Stock
Option;
 

(iii)            each
Company Equity Award, other than a Company Stock Option, granted prior to the date hereof under a Company
Equity Plan that is outstanding
immediately prior to the Effective Time will be cancelled at the Effective Time, and the holder of such cancelled Company
Equity Award
will be entitled to receive (without interest), in exchange therefor, an amount in cash (less applicable tax withholdings pursuant to
Section 2.6) equal to the product of (x) the total number of Common Shares subject to (or deliverable under) such Company
Equity Award immediately
prior to the Effective Time multiplied by (y) the Merger Consideration; and
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(iv)            Subject
to Section 2.6, Parent will cause the Surviving Corporation to make all payments to former holders of Company

Equity Awards
required under this Section 2.2(a) as promptly as practicable after the Effective Time, and in any event, no later than
five (5) Business Days
after the Effective Time or, if later, the first payroll date after the Effective Time.
 

(b)            The
Company will continue to operate the Company ESPP in accordance with its terms and past practice for the Offering Period
(as defined in
the Company ESPP) in effect on the date of this Agreement (“Current Purchase Period”); provided that, in no event will
any new participants
be able to commence participation in the Current Purchase Period, nor will any current participant in the ESPP be
permitted to increase their payroll
deductions from that in effect prior to the date hereof. If the Effective Time is expected to occur
prior to the end of the Current Purchase Period, the
Company will take action to provide for an earlier exercise date (including for purposes
of determining the Purchase Price (as defined in the Company
ESPP) for the Current Purchase Period) (such earlier date, the “Early
ESPP Exercise Date”). The Early ESPP Exercise Date will be as close to the Effective
Time as is administratively practicable.
The Company will suspend the commencement of any Offering Period or Purchase Period (each as defined in the
Company ESPP) commencing after
the end of the Current Purchase Period unless and until this Agreement is terminated and will terminate the Company
ESPP as of or prior
to the Effective Time (pursuant to resolutions adopted by the Company Board (or, if appropriate, a committee administering the
Company
ESPP).
 

Section 2.3.            Dissenting
Shares.
 

(a)            Notwithstanding
anything in this Agreement to the contrary, other than as provided in Section 2.3(b), any Shares of the Company
that are issued
and outstanding immediately prior to the Effective Time and held by a shareholder of the Company who has not voted in favor of the Merger
or consented thereto in writing and who has demanded properly in writing payment of fair value for such Shares of the Company in accordance
with
Part 13 of the MBCA (the “Dissenting Shares”) will not be converted into the right to receive the Merger
Consideration unless and until such shareholder
of the Company has effectively withdrawn or lost (through failure to perfect or otherwise)
such shareholder’s right to obtain payment of the fair value of
such shareholder’s Dissenting Shares under the MBCA but will
instead be entitled only to such rights with respect to such Dissenting Shares as may be
granted to such shareholder under Part 13
of the MBCA. From and after the Effective Time, Dissenting Shares will not be entitled to vote for any purpose
or be entitled to the payment
of dividends or other distributions (except dividends or other distributions payable to shareholders of record prior to the
Effective
Time).
 

(b)            The
Company will give Parent (i) reasonably prompt notice of any written demands for payment of fair value received by the
Company, and
any withdrawals thereof, received from shareholders or provided to shareholders by the Company with respect to any Dissenting Shares or
shares claimed to be Dissenting Shares and (ii) the opportunity to direct all negotiations and proceedings with respect to such demands
under the MBCA.
The Company will not, except with the prior written consent of Parent (which consent may not be unreasonably withheld,
conditioned, or delayed) or as
otherwise required by applicable Law, make any payment with respect to any such demands or offer to settle
or settle any such demands.
 

-4-



 

 
(c)            If
any holder of Dissenting Shares effectively withdraws or loses (through failure to perfect or otherwise) such holder’s right to

obtain payment of the fair value of such holder’s Dissenting Shares under the MBCA, then, as of the later of the Effective Time
and the occurrence of such
effective withdrawal or loss, such shareholder’s Shares of the Company will no longer be Dissenting Shares
and, if the occurrence of such effective
withdrawal or loss is later than the Effective Time, will be treated as if the shareholder had,
as of the Effective Time, been converted into the right to
receive the Merger Consideration as set forth in Section 2.1(a).
 

Section 2.4.            Surrender
of Common Shares.
 

(a)            Prior
to the Effective Time, Parent will deposit or cause to be deposited with a bank or trust company reasonably acceptable to the
Company
(the “Paying Agent”) cash in an amount sufficient to pay the aggregate Merger Consideration, and Parent will cause
the Paying Agent to timely
make all payments contemplated in Section 2.4(b). Such cash may be invested by the Paying Agent
as directed by Parent; provided (i) that such
investments must be in short-term obligations of the United States of America
with maturities of no more than thirty (30) days or guaranteed by the United
States of America and backed by the full faith and credit
of the United States of America or in commercial paper obligations rated A-1 or P-1 or better by
Moody’s Investors Service, Inc.
or Standard & Poor’s Corporation, respectively, (ii) no such investment will relieve Parent, Purchaser, or the Paying
Agent
from making the payments required by this Article II and (iii) no such investment will have maturities that could
prevent or delay payments to be made
pursuant to this Agreement. Any interest or income produced by such investments will be payable to
the Surviving Corporation or Parent, as Parent directs.
No loss incurred with respect to such investments will decrease the amounts payable
pursuant to this Agreement. In the event that the amount of cash held
by the Paying Agent is insufficient to pay the aggregate Merger
Consideration, Parent will promptly deposit, or cause to be deposited, additional funds with
the Paying Agent in an amount which is equal
to the deficiency in the amount required to make all such payment pursuant to Section 2.4(b). The aggregate
Merger Consideration
as so deposited with the Paying Agent will not be used for any purpose other than to fund payments pursuant to Section 2.4(b),
except as expressly provided for in this Agreement. Any portion of the cash made available to the Paying Agent in respect of any Dissenting
Shares will be
returned to Parent, upon demand.
 

(b)            As
promptly as practicable after the Effective Time (and in any event within two (2) Business Days thereafter), Parent will cause
the
Paying Agent to mail to each holder of record of a certificate (a “Certificate”) that immediately prior to the Effective
Time represented outstanding
Shares of the Company which were converted pursuant to Section 2.1 into the right to receive
the Merger Consideration, (i) a letter of transmittal in
customary form (which will (x) specify that delivery will be effected,
and risk of loss and title to the Certificate will pass, only upon delivery of such
Certificate to the Paying Agent and (y) contain
such other provisions as are customary and reasonably acceptable to Parent and the Company) and
(ii) instructions for effecting the
surrender of the Certificate in exchange for payment of the Merger Consideration. Upon surrender of a Certificate for
cancellation to
the Paying Agent or to such other agent or agents as may be appointed by Parent, together with such letter of transmittal, duly executed
and
properly completed, the holder of such Certificate will be entitled to receive in exchange therefor Merger Consideration for each
Share of the Company
formerly represented by such Certificate, and the Certificate so surrendered will be cancelled. Until surrendered
as contemplated by this Section 2.4(b),
each Certificate will be deemed, at any time after the Effective Time, to represent
only the right to receive the Merger Consideration and will not evidence
any interest in, or any right to exercise the rights of a shareholder
or other equity holder of, the Company or the Surviving Corporation; provided, that,
notwithstanding the foregoing, in the
event of a transfer of ownership of Shares of the Company that is not registered in the transfer records of the
Company, payment of the
Merger Consideration in respect of the applicable Shares of the Company may be made to a Person other than the Person in
whose name the
Certificates so surrendered are registered if such Certificates are properly endorsed or otherwise are in proper form for transfer and
the
Person requesting such payment pays any transfer or other Taxes required by reason of the Merger Consideration in respect thereof
or establish to the
reasonable satisfaction of the Surviving Corporation that such Tax has been paid or is not applicable.
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(c)            A
holder of record of book-entry Shares of the Company (“Book-Entry Shares”) that immediately prior to the Effective
Time

represented outstanding Shares of the Company which were converted pursuant to Section 2.1 into the right to receive
Merger Consideration will, upon
receipt by the Paying Agent of an “agent’s message” in customary form (or such other
evidence, if any, as the Paying Agent may reasonably request), be
entitled to receive in exchange for such Book-Entry Shares, Merger Consideration
for each Share of the Company formerly represented by such Book-
Entry Share, and such Book-Entry Share will be canceled. Payment of the
Merger Consideration with respect to Book-Entry Shares will only be made to
the Person in whose name such Book-Entry Shares are registered;
provided, that, notwithstanding the foregoing, in the event of a transfer of ownership of
Shares that is not registered in the transfer
records of the Company, payment of the Merger Consideration in respect of the applicable Shares may be made
to a Person other than the
Person in whose name the Certificates so surrendered are registered if such Certificates are properly endorsed or otherwise are in
proper
form for transfer and the Person requesting such payment pays any transfer or other Taxes required by reason of the Merger Consideration
in respect
thereof or establish to the reasonable satisfaction of the Surviving Corporation that such Tax has been paid or is not applicable.
Until such “agent’s
message” (or such other evidence) is received, each Book-Entry Share will be deemed, at any time
after the Effective Time, to represent only the right to
receive the Merger Consideration and will not evidence any interest in, or any
right to exercise the rights of a shareholder or other equity holder of, the
Company or the Surviving Corporation.
 

(d)            At
any time following the date that is twelve (12) months after the Effective Time, Parent may require the Paying Agent to deliver
to Parent
any funds (including any interest received with respect thereto) that have been made available to the Paying Agent and that have not been
disbursed to holders of Certificates and Book-Entry Shares, and thereafter such holders will be entitled to look to the Surviving Corporation
(subject to
abandoned property, escheat or other similar laws) with respect to the Merger Consideration payable upon surrender of a Certificate
or Book-Entry Share.
The Surviving Corporation will pay all charges and expenses, including those of the Paying Agent, in connection with
the exchange of Shares of the
Company for the Merger Consideration.
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(e)            From
and after the Effective Time, the stock transfer books of the Company will be closed, and no subsequent transfers of Shares

of the Company
that were issued prior to the Effective Time will be registered. After the Effective Time, any Certificate or Book-Entry Share presented
to
the Surviving Corporation for transfer will be cancelled and exchanged for the consideration provided for, and in accordance with the
procedures set forth
in, this Article II.
 

(f)            In
the event that any Certificate has been lost, stolen or destroyed, upon the holder’s delivery of an affidavit of loss to the Paying
Agent and, if required by Parent, the posting by such Person of a bond in such reasonable and customary amount as Parent may direct as
indemnity against
any claim that may be made against it with respect to such Certificate, Parent will cause the Paying Agent to deliver
as consideration for the lost, stolen or
destroyed Certificate the applicable Merger Consideration payable in respect of the Shares of
the Company represented by such Certificate.
 

Section 2.5.            Section 16
Matters. Prior to the Effective Time, the Company Board will take all necessary and appropriate action to approve, for
purposes of
Section 16(b) of the Exchange Act and the related rules and regulations thereunder, the disposition by Company directors
and officers of
Common Shares and Company Equity Awards in the Contemplated Transactions.
 

Section 2.6.            Withholding.
Each of Parent, Purchaser, the Surviving Corporation and any other applicable withholding agent, as applicable, shall
be entitled to deduct
and withhold from the Merger Consideration and any other amounts otherwise payable pursuant to this Agreement, such amounts as
are required
to be deducted and withheld with respect to such payment under applicable Law. Any compensatory amounts payable pursuant to or as
contemplated
by this Agreement subject to compensatory withholding, including pursuant to Section 2.2, will be remitted to the applicable
payor for
payment to the applicable Person through regular payroll procedures, as applicable. To the extent that any amounts are so deducted
and withheld and timely
paid over to the appropriate Governmental Body, such amounts will be treated for all purposes under this Agreement
as having been paid to the Person to
whom such amounts would otherwise have been paid.
 

ARTICLE III
REPRESENTATIONS AND WARRANTIES OF THE COMPANY

 
Except (a) as otherwise disclosed in Company
SEC Documents (excluding any disclosures in “risk factors” or otherwise relating to “forward-

looking statements”
to the extent that they are cautionary, predictive or forward-looking in nature) to the extent publicly available on the SEC’s Electronic
Data Gathering Analysis and Retrieval System at least two (2) Business Days prior to the date hereof or (b) as disclosed in
the particular section or
subsection of the confidential disclosure letter delivered by the Company to Parent and Purchaser prior to the
execution and delivery of this Agreement (the
“Company Disclosure Letter”) (it being understood that any information,
item or matter set forth on one section or subsection of the Company Disclosure
Letter shall be deemed disclosure with respect to, and
shall be deemed to apply to and qualify, the section or subsection of this Article III to which it
corresponds in number
and each other section or subsection of this Article III to the extent that it is reasonably apparent on its face
that such information,
item or matter is relevant to such other section or subsection), the Company represents and warrants to Parent
and Purchaser as follows:
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Section 3.1.            Organization
and Corporate Power. The Company is a corporation validly existing under the Laws of the Commonwealth of

Massachusetts and is in good
standing with the Secretary of the Commonwealth of Massachusetts, with full corporate power and authority to enter into this
Agreement
and perform its obligations hereunder. The Company has all requisite corporate power and authority and all Permits necessary to own, lease
and
operate its properties and assets and to carry on its business as it is now being conducted, except where the failure to hold such
Permits (x) would not have
a Company Material Adverse Effect and (y) would not reasonably be expected to have, individually
or in the aggregate, a material adverse effect on the
ability of the Company to consummate the Contemplated Transactions by the Outside
Date. The Company is duly qualified or authorized to do business
and is in good standing in every jurisdiction (to the extent such concept
exists in such jurisdiction) in which its ownership of property or the conduct of
business as now conducted requires it to qualify, except
where the failure to be so qualified, authorized or in good standing (x) would not have a Company
Material Adverse Effect and (y) would
not reasonably be expected to have, individually or in the aggregate, a material adverse effect on the ability of the
Company to consummate
the Contemplated Transactions by the Outside Date. True and complete copies of the articles of organization and bylaws of the
Company
(the “Company Organizational Documents”) have been heretofore made available to Parent and Purchaser and are in full
force and effect and the
Company is not in violation of any of the provisions thereof.
 

Section 3.2.            Authorization;
Valid and Binding Agreement. The Company has all necessary corporate authority to execute and deliver this
Agreement, to perform its
obligations hereunder and, subject to the approval of this Agreement by the holders of Common Shares to the extent required by
applicable
Law, to consummate the Merger. The execution and delivery of this Agreement by the Company and the consummation by the Company of the
Merger have been duly and validly authorized by all necessary corporate action, and no other corporate proceeding on the part of the Company
is necessary
to authorize this Agreement or to consummate the Merger (other than approval of this Agreement by the holders of at least
two-thirds (2/3) of the
outstanding Common Shares entitled to vote thereon (the “Company Requisite Vote”), and the
filing with the Secretary of the Commonwealth of
Massachusetts of the Articles of Merger as required by the MBCA). This Agreement has
been duly and validly executed and delivered by the Company
and, assuming the due authorization, execution and delivery hereof by Parent
and Purchaser, constitutes a legal, valid and binding obligation of the
Company enforceable against the Company in accordance with its
terms, except as such enforcement may be limited by applicable bankruptcy, insolvency,
fraudulent conveyance, reorganization, moratorium
and other similar laws relating to or affecting creditors’ rights generally, general equitable principles
(whether considered in
a proceeding in equity or at law). The Company Board (at a meeting or meetings duly called and held) has, by resolutions
unanimously adopted
by the Company Board: (i) determined that this Agreement and the Merger are
in the best interests of the Company; (ii) adopted this
Agreement; (iii) resolved to recommend the holders of Common
Shares vote to approve this Agreement; and (iv) directed that this Agreement be submitted
to the holders of Common Shares with the recommendation of the Company Board that the holders of Common Shares vote to approve this Agreement
(the
“Company Board Recommendation”), which actions have not, as of the date of this Agreement, been amended, rescinded,
modified or withdrawn.
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Section 3.3.            Capital
Stock.

 
(a)            The
authorized capital stock of the Company consists of 600,000,000 Common Shares and 5,000,000 Preferred Shares.

 
(b)            As
of November 27, 2023 (the “Measurement Date”), (i) 267,662,434 Common Shares were issued and outstanding,
(ii) 21,853

shares of Company Series A Preferred Stock were issued and outstanding, (iii) an aggregate of 43,691,596Common
Shares were reserved for issuance
under the Company Equity Plans upon or otherwise deliverable in connection with Company Equity Awards,
of which 25,888,885 Common Shares are
subject to outstanding Company Stock Options, 2,225,775 Common Shares are subject to outstanding
Company RSUs and 739,990 Common Shares are
subject to outstanding Company DSUs, in each case, based on the achievement in full of any
applicable performance conditions, (iv) 1,749,217 Common
Shares are reserved for issuance under the Company ESPP; (v) 10,434,782
Common Shares are issuable pursuant to the Company Warrants; and (vi) an
aggregate of 276,461,971 Common Shares were held in the
treasury of the Company.
 

(c)            All
outstanding shares of capital stock of the Company are, and all such shares that may be issued prior to the Effective Time will
be when
issued, duly authorized, validly issued, fully paid and nonassessable and not subject to preemptive rights. No Subsidiary of the Company
owns
Shares or other capital stock of the Company.
 

(d)            Section 3.3(d) of
the Company Disclosure Letter sets forth a true and complete list as of the Measurement Date of outstanding
Company Equity Awards and
the number of the Common Shares reserved for issuance pursuant to the Company ESPP, including, with respect to each
Company Equity Award,
(i) the number of the Common Shares subject thereto, (ii) the holder thereof and (iii) the exercise price (if any). The
Company has
granted no Company Equity Awards between the Measurement Date and the date of this Agreement.
 

(e)            Except
as disclosed in this Section 3.3 or set forth in Section 3.3(d) of the Company Disclosure Letter or
changes since the
Measurement Date resulting from the settlement, vesting or exercise of Company
Equity Awards, or the conversion of Company Preferred Stock, in each
case, outstanding as of the Measurement Date or granted prior to
the Closing as permitted by this Agreement or the purchase of Common Shares pursuant
to the ESPP as permitted by this Agreement, the Company
has no outstanding (i) shares of capital stock or other equity interests or voting securities,
(ii) securities convertible or
exchangeable, directly or indirectly, into capital stock of the Company, (iii) options, warrants, purchase rights, subscription
rights,
preemptive rights, conversion rights, exchange rights, calls, puts, rights of first refusal or other contracts that require the Company
to issue, sell or
otherwise cause to become outstanding or to acquire, repurchase or redeem capital stock of the Company, (iv) stock
appreciation, phantom stock, profit
participation or similar rights with respect to the Company or (v) bonds, debentures, notes or
other Indebtedness of the Company having the right to vote on
any matters on which the Company’s shareholders may vote.
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Section 3.4.            Subsidiaries.
Section 3.4 of the Company Disclosure Letter lists each Company Subsidiary, and for each such Company

Subsidiary, its state
or country of formation. Each such Company Subsidiary is a corporation or other entity validly existing under the Laws of the
jurisdiction
of its incorporation or organization. All of the outstanding shares of capital stock or equivalent equity interests of each Company Subsidiary
is
owned of record and beneficially, directly or indirectly, by the Company free and clear of all Liens (other than Permitted Liens),
and all such shares or
equivalent equity interests are duly authorized and validly issued and are fully paid, non-assessable and free
of preemptive rights. The Company has made
available to Parent true and complete copies of the currently effective organizational documents
of each Company Subsidiary, and such organizational
documents of each of the Company Subsidiaries are in full force and effect and neither
the Company nor any Company Subsidiary is in material violation
of any of the provisions thereof. Other than investments in cash equivalents
(and ownership by the Company or any Company Subsidiary of securities of
any other Company Subsidiary), neither the Company nor any Company
Subsidiary (i) owns directly or indirectly any securities of any Person other than a
Company Subsidiary or (ii) has any obligation
or is bound by any Contract to acquire any securities of any Person or to provide material funds to or make
any material investment (in
the form of a loan, capital contribution or otherwise) in any Person. No Company Subsidiary has any outstanding or authorized
any options
or other rights to acquire from such Subsidiary, or any obligations to issue, any capital stock, voting securities, or securities convertible
into or
exchangeable for capital stock or voting securities of such Subsidiary not owned by the Company. Each Company Subsidiary has all
requisite corporate
power and authority and all Permits necessary to own, lease and operate its properties and to carry on its business
as it is now being conducted, except
where the failure to hold such Permits would not reasonably be expected to have, individually or
in the aggregate, a Company Material Adverse Effect.
 

Section 3.5.            No
Breach. Neither the execution and delivery of this Agreement by the Company nor the consummation by the Company of the
Merger will
(a) conflict with or violate the Company Organizational Documents or the certificate of incorporation or bylaws (or equivalent organizational
documents) of any Company Subsidiary, (b) assuming all consents, approvals, authorizations and other actions described in Section 3.6
have been obtained,
and all filings and obligations described in Section 3.6 have been made, conflict with or violate any
Law, order, judgment or decree to which the Company,
its Subsidiaries or any of their properties or assets is subject or (c) violate,
conflict with or result in any breach of, constitute a default under, result in a
violation of, give rise to a right of termination, cancellation
or acceleration under or require the consent of or notice to any third person in accordance with
any Contract to which the Company or
any Company Subsidiary is a party (other than a Plan) or by which any property or asset of the Company or any
Company Subsidiary is bound,
or result in the creation of a Lien, other than any Permitted Lien, upon any of the property or assets of the Company or any
Company Subsidiary,
except, in the case of clauses (b) and (c), any conflicts, breaches, defaults, violations, terminations, cancellations or accelerations
that
(x) would not have a Company Material Adverse Effect and (y) would not reasonably be expected to have, individually or
in the aggregate, a material
adverse effect on the ability of the Company to consummate the Contemplated Transactions by the Outside Date.
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Section 3.6.            Consents.
Except for (a) the applicable requirements of the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended

(the “HSR
Act”) and any other applicable Antitrust Law of other jurisdictions, (b) applicable requirements of the Exchange Act, (c) any
filings required by
Nasdaq, (d) the filing of the Articles of Merger, (e) the filing of applications, consents, approvals, authorizations
and notices, as required by the FDA, the
DEA and any other federal, state, local or foreign Governmental Body that is concerned with or
regulates the marketing, sale, use, handling and control,
safety, efficacy, reliability or manufacturing of drug or biological products
or is concerned with or regulates public health care programs and (f) any filings
with the relevant authorities of states in which
the Company or any of its Subsidiaries is qualified to do business, in each case, the Company is not required
to submit any notice, report
or other filing with or obtain any consent, approval or authorization of any Governmental Body in connection with the
execution, delivery
or performance by it of this Agreement or the consummation of the Contemplated Transactions. Other than as stated above, no consent,
approval
or authorization of any Governmental Body or any other party or Person is required to be obtained by the Company in connection with its
execution, delivery and performance of this Agreement or the consummation of the Contemplated Transactions, except for those consents,
approvals and
authorizations the failure of which to obtain (x) would not have a Company Material Adverse Effect and (y) would
not reasonably be expected to have,
individually or in the aggregate, a material adverse effect on the ability of the Company to consummate
the Contemplated Transactions by the Outside
Date.
 

Section 3.7.            SEC
Reports; Disclosure Controls and Procedures.
 

(a)            The
Company has timely filed with or furnished to all reports, registration statements, forms, schedules, statements, exhibits and
other documents
with the SEC (including exhibits, financial statements and schedules thereto and all other information incorporated therein and
amendments
and supplements thereto) required to be filed or furnished by the Company under the Exchange Act or the Securities Act of 1933 (the
“Securities
Act”) since the Reference Date (collectively, the “Company SEC Documents”). No Subsidiary of the Company
is required to file any form,
report, registration statement, schedule, statement, exhibit or other document with the SEC. As of their
respective filing or furnishing dates (or, if amended,
supplemented or superseded by a filing prior to the date of this Agreement, then
on the date of such amendment, supplement or superseding filing) (and, in
the case of registration statements and proxy statements, on
the dates of effectiveness and the dates of the relevant meetings, respectively): (i) each of the
Company SEC Documents complied
in all material respects with the applicable requirements of the Exchange Act, the Securities Act and the Sarbanes-
Oxley Act of 2002 and
the related rules and regulations promulgated under such act (“Sarbanes-Oxley”), as the case may be, and the rules and
regulations
of the SEC promulgated thereunder applicable to such Company SEC Documents as in effect on such date, and (ii) at the
time of filing (or, if amended,
supplemented or superseded by a filing prior to the date of this Agreement, then on the date of such amendment,
supplement or superseding filing), none of
the Company SEC Documents contained any untrue statement of a material fact or omitted to state
a material fact required to be stated therein or necessary
in order to make the statements therein, in the light of the circumstances
under which they were made, not misleading. As of the date hereof, no comments
in comment letters received from the SEC staff with respect
to any of the Company SEC Documents remain outstanding or unresolved.
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(b)            The
financial statements contained in the Company SEC Documents (i) complied in all material respects with the published

rules and
regulations of the SEC applicable thereto, (ii) were prepared in accordance with GAAP, applied on a consistent basis throughout the
periods
covered (except as may be indicated in the notes to such financial statements or, in the case of unaudited statements, as permitted
by Form 10-Q of the
SEC) and (iii) fairly presented in all material respects the consolidated financial position of the Company
and its consolidated Subsidiaries as of the
respective dates thereof and the consolidated results of operations and cash flows of the
Company and its consolidated Subsidiaries for the periods covered
thereby (subject, in the case of unaudited statements, to the absence
of footnote disclosure and to normal and recurring year-end audit adjustments not
material in amount).
 

(c)            The
Company has designed and maintains a system of internal control over financial reporting (as defined in Rules 13a–15(f) and
15d–15(f) of the Exchange Act) sufficient to provide reasonable assurance regarding the reliability of financial reporting.
The Company (i) has designed
and maintains disclosure controls and procedures (as defined in Rules 13a–15(e) and
15d–15(e) of the Exchange Act) that provide reasonable assurance
that all material information required to be disclosed by
the Company in the reports that it files or submits under the Exchange Act is recorded, processed,
summarized and reported within the
time periods specified in the SEC’s rules and forms and is accumulated and communicated to the Company’s
management as
appropriate to allow timely decisions regarding required disclosure and (ii) has disclosed, based on its most recent evaluation of
its
disclosure controls and procedures and internal control over financial reporting prior to the date of this Agreement, to the Company’s
auditors and the audit
committee of the Company Board (A) any significant deficiencies and material weaknesses in the design or operation
of its internal control over financial
reporting that are reasonably likely to adversely affect the Company’s ability to record,
process, summarize and report financial information and (B) any
fraud, whether or not material, that involves management or other
employees who have a significant role in the Company’s internal control over financial
reporting. Any material change in internal
control over financial reporting required to be disclosed in any Company SEC Document has been so disclosed.
 

(d)            Since
the Reference Date, neither the Company nor any of its Subsidiaries nor, to the Knowledge of the Company, any director,
officer, employee,
auditor, accountant or Representative of the Company or any of its Subsidiaries has received a material complaint, allegation, assertion
or claim regarding the accounting or auditing practices, procedures, methodologies or methods of the Company or any of its Subsidiaries
or their respective
internal accounting controls, including any material complaint, allegation, assertion or claim that the Company or
any of its Subsidiaries has engaged in
questionable or unlawful accounting or auditing practices.
 

Section 3.8.            No
Undisclosed Liabilities. Except (a) as and to the extent disclosed or reserved against on the unaudited consolidated balance
sheet of the Company as of the Balance Sheet Date, that is included in the Company SEC Documents, (b) as incurred after the date
thereof in the ordinary
course of business, (c) incurred in connection with this Agreement or the Contemplated Transactions or negotiations
with other entities regarding similar
potential transactions or (d) as set forth in Section 3.8 of the Company Disclosure
Letter, the Company, together with its Subsidiaries, does not have any
material liabilities or obligations of any nature, whether known
or unknown, absolute, accrued, contingent or otherwise and whether due or to become due,
in each case required by GAAP to be reflected
or reserved against in the consolidated balance sheet of the Company and its Subsidiaries (or disclosed in the
notes to such balance sheet).
This Section 3.8 does not apply to Taxes, which are addressed in Section 3.12.
 

-12-



 

 
Section 3.9.            Absence
of Certain Developments. From December 31, 2022 to the date of this Agreement, there shall not have occurred any

change, effect,
event, occurrence, or other matter that has had or would not have a Company Material Adverse Effect. Except in connection with the
Contemplated
Transactions, from the Balance Sheet Date to the date of this Agreement, the Company and the Company Subsidiaries have carried on and
operated their respective businesses in all material respects in the ordinary course of business, and neither the Company nor its Subsidiaries
has taken,
committed or agreed to take any actions that would have been prohibited by Section 5.1(b) (other than
Section 5.1(b)(ii) and Section 5.1(b)(iii)) if such
covenants had been in effect as of the Balance Sheet
Date.
 

Section 3.10.            Compliance
with Laws.
 

(a)            Except
as would not reasonably expected to have a Company Material Adverse Effect, the Company and its Subsidiaries are, and
have been since
the Reference Date, in compliance with all Laws applicable to them, any of their properties or other assets or any of their business or
operations.
 

(b)            Except
as would not reasonably be expected to have a Company Material Adverse Effect, since the Reference Date, (i) neither the
Company
nor any of its Subsidiaries has received any written notice from any Governmental Body that alleges (A) any violation of any applicable
Law or
(B) any fine, assessment or cease and desist order, or the suspension, revocation or material restriction of any material
Company Permit, and (ii) neither the
Company nor any of its Subsidiaries has entered into any agreement or settlement with any Governmental
Body with respect to its alleged violation of any
applicable Law.
 

(c)            Except
as would not reasonably be expected to have a Company Material Adverse Effect, since the Reference Date, (i) the
Company and each
Company Subsidiary are in possession of and in compliance with all franchises, grants, authorizations, licenses, permits, easements,
variances,
exceptions, exemptions, consents, certificates, approvals, registrations, Orders and other authorizations, including any supplements and
amendments thereto, necessary for the Company and each Company Subsidiary to own, lease and operate their respective properties and assets
in
accordance with all Laws or to carry on their respective businesses in accordance with all Laws (“Company Permits”),
(ii) all such Company Permits are in
full force and effect and (iii) there has occurred no violation of, default under, or event
giving to others any right of termination or cancellation of any
Company Permit.
 

(d)            Except
as would not reasonably be expected to have a Company Material Adverse Effect, the Company and each of its
Subsidiaries have timely filed
all reports, schedules, statements, documents, filings, submissions, forms, registrations and other documents, together with
any amendments
required to be made with respect thereto, that each was required to file with any Governmental Body and have timely paid all fees and
assessments due and payable in connection therewith.
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(e)            The
Company and each of its officers and directors are in compliance in all material respects with,and have complied in all

material respects
with (i) the applicable provisions of Sarbanes-Oxley and the Exchange Act and (ii) the applicable listing and corporate governance
rules and regulations of Nasdaq.
 

(f)            This
Section 3.10 does not apply to Taxes, which are addressed in Section 3.12.
 

Section 3.11.            Title
to Tangible Properties.
 

(a)            The
Company and its Subsidiaries hold good and valid title to, or hold pursuant to good, valid and enforceable leases or other
comparable
contract rights, all of the tangible personal property and other tangible assets necessary for the conduct of the business of the Company
and its
Subsidiaries, taken as a whole, as currently conducted, in each case free and clear of any Liens (other than Permitted Liens),
except where the failure to do
so would not have a Company Material Adverse Effect.
 

(b)            The
leased real property described in Section 3.11(b) of the Company Disclosure Letter (the “Company Leased Real
Property”) is
a true and complete list of all of the real property leased by the Company or its Subsidiaries as of the date
of this Agreement. There are no subleases,
licenses, occupancy agreements, consents, assignments, purchase agreements, or other contracts
granting to any person (other than the Company or its
Subsidiaries) the right to use or occupy the Company Leased Real Property, and,
to the Company’s Knowledge, no other Person (other than the Company
and its Subsidiaries) is in possession of the Company Leased
Real Property (except pursuant to Permitted Liens). The leases for the Company Leased Real
Property (collectively, the “Company
Leases”) are in full force and effect. Except as would not have a Company Material Adverse Effect, each of the
Company Leases
is valid, binding and enforceable on the Company or one of its Subsidiaries that is a party to such Company Lease and, to the Company’s
Knowledge, the other parties thereto, subject to applicable bankruptcy, insolvency, reorganization, fraudulent conveyance or transfer,
moratorium or other
similar laws affecting creditors’ rights generally, and subject to general principles of equity, and is in full
force and effect, and the Company or one of its
Subsidiaries has performed all material obligations required to be performed by it to
date under each such Company Lease. Neither the Company nor any
of its Subsidiaries nor, to the Company’s Knowledge, any other party
to the Company Leases is in default in any material respect under any of such
Company Leases, nor has the Company or any of its Subsidiaries
given or received written notice of termination, cancellation, breach, or default under any
such Company Lease, which breach or default
has not been cured. No event has occurred which, if not remedied, would result in a default by the Company
in any material respect under
the Company Leases, and, to the Company’s Knowledge, no event has occurred which, if not remedied, would result in a
default by
any party other than the Company in any material respect under the Company Leases. There are no outstanding options, rights of first offer
or
rights of first refusal in favor of any other party to purchase or lease the Company Leased Real Property or any portion thereof or
interest therein (except
pursuant to a Permitted Lien).
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(c)            The
Company does not own any real property.

 
Section 3.12.            Tax
Matters.

 
(a)            Except
as would not have a Company Material Adverse Effect, (i) the Company and its Subsidiaries have timely filed (taking into

account
any applicable extensions) all Tax Returns required to be filed by them, (ii) such Tax Returns are true, complete and correct in
all respects and
(iii) the Company and its Subsidiaries have paid all Taxes shown as due and payable on any such Tax Return.
 

(b)            Except
as would not have a Company Material Adverse Effect, (i) there are no Liens for Taxes (other than Taxes not yet due and
payable or
the amount or validity of which is being contested in good faith) upon any of the assets of the Company or any of its Subsidiaries, (ii) the
Company and its Subsidiaries have withheld and paid all Taxes required to have been withheld and paid in connection with any amounts paid
or owing to
any employee, independent contractor, creditor, shareholder or other Person, and (iii) neither the Company nor any of
its Subsidiaries has been a party to
any “listed transaction” within the meaning of Treasury Regulation Section 1.6011-4.
 

(c)            Except
as would not have a Company Material Adverse Effect, no U.S., federal, state, local or non-U.S. Actions relating to Taxes
are pending
or being conducted with respect to the Company or any of its Subsidiaries.
 

(d)            Except
as would not have a Company Material Adverse Effect, there has been no waiver or extension of any applicable statute of
limitations for
the assessment or collection of any Tax of the Company or any of its Subsidiaries that is currently in force.
 

(e)            Except
as would not have a Company Material Adverse Effect, neither the Company nor any of its Subsidiaries (i) is a party to or
bound by
any Tax allocation, sharing or similar agreement (other than any commercial agreement entered into in the ordinary course of business
or an
agreement that does not relate primarily to Taxes), (ii) has been a member of an affiliated group filing a combined, consolidated
or unitary Tax Return
(other than a group the parent of which is the Company) or (iii) has liability for the Taxes of any Person
(other than the Company or its Subsidiaries) under
Treasury Regulation Section 1.1502-6 (or any similar provision of state, local
or non-U.S. Law).
 

(f)            Except
as would not have a Company Material Adverse Effect, neither the Company nor any of its Subsidiaries will be required to
include any item
of income in, or exclude any item of deduction from, taxable income for any taxable period (or portion thereof) ending after the Closing
Date as a result of any “closing agreement” as described in Section 7121 of the Code (or any corresponding or similar
provision of state, local or non-U.S.
Law) executed on or prior to the Closing Date that is reasonably likely to result in cash material
Taxes after the Closing Date.
 

(g)            The
Company has not been a United States real property holding corporation within the meaning of Section 897(c)(2) of the Code
during
the applicable period specified in Section 897(c)(1)(A)(ii) of the Code.
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(h)            The
Company has not been a “controlled corporation” or a “distributing corporation” (within the meaning of Section 355(a)(1)

(A) of
the Code) in any distribution of stock occurring during the two-year period ending on the date of this Agreement that was intended to
qualify for tax-
free treatment under Section 355 of the Code or Section 361 of the Code (or any similar provision of state,
local or foreign Law).
 

Section 3.13.            Contracts
and Commitments.
 

(a)            As
of the date of this Agreement, neither the Company nor any of its Subsidiaries is a party to or bound by any:
 

(i)            “material
contract” (as such term is defined in Item 601(b)(10) of Regulation S-K of the SEC) with respect to the
Company or any of its
Subsidiaries;
 

(ii)            Contract
(A) relating to the disposition or acquisition by the Company or any of its Subsidiaries of a material amount of
assets (1) after
the date of this Agreement, other than the sale of inventory in the ordinary course of business, or (2) prior to the date of this
Agreement, that
contains any material ongoing obligations (including sale of inventory, indemnification, “earn-out” or other
contingent obligations) that are still in effect
that are expected to result in claims in excess of $1,000,000 or (B) pursuant to
which the Company or any of its Subsidiaries will acquire any material
ownership interest in any other person or other business enterprise
other than the Company’s Subsidiaries;
 

(iii)            collective
bargaining agreement or Contract with any labor union, trade organization or other employee representative
body (other than any statutorily
mandated agreement in a non-U.S. jurisdiction);
 

(iv)            Contract
establishing any joint venture, partnership, alliance, development, co-development, co-promotion or similar
profit-sharing, or collaboration
in each case that contemplates payments in excess of $1,000,000 in any calendar year;
 

(v)            Contract
(A) prohibiting or materially limiting the right of the Company or any of its Subsidiaries to compete in any line
of business or
to conduct business with any Person or in any geographical area, (B) obligating the Company or any of its Subsidiaries to purchase
or
otherwise obtain any material product or service exclusively from a single party, to purchase a specified minimum amount of goods or
services, or sell any
material product or service exclusively to a single party or (C) under which any Person has been granted the
right to manufacture, sell, market or distribute
any Product on an exclusive basis to any Person or group of Persons or in any geographical
area;
 

(vi)            Contracts
(A) in respect of Indebtedness for borrowed money in excess of $1,000,000 other than intercompany loans
among the Company and its
Subsidiaries or (B) pursuant to which any assets of the Company or any of its Subsidiaries are subject to any Liens;
 

(vii)            Contract
(other than a Company Plan) between the Company, on the one hand, and any Affiliate of the Company (other
than a Subsidiary of the Company),
on the other hand;
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(viii)            Contract
relating to the voting or registration of any securities;

 
(ix)            Contract
containing a right of first refusal, right of first negotiation or right of first offer with respect to any equity

interests or assets
that have a fair market value or purchase price of more than $1,000,000 or any equity interests;
 

(x)            Contract
under which the Company or any of its Subsidiaries is expected to make annual expenditures or receive annual
revenues in excess of $2,500,000
in the aggregate;
 

(xi)            corporate
integrity agreements, consent decrees, deferred prosecution agreements, or other similar types of Contracts
with Governmental Bodies that
have existing or contingent performance obligations;
 

(xii)            Contracts
of the Company or any of its Subsidiaries relating to the settlement of any litigation proceeding that provide
for any continuing obligations
on the part of the Company or any of its Subsidiaries;
 

(xiii)            Contracts
of the Company or any of its Subsidiaries that prohibit, limit or restrict the payment of dividends or
distributions in respect of the
capital stock of the Company or any of its Subsidiaries or otherwise prohibit, limit or restrict the pledging of capital stock of
the
Company or any of its Subsidiaries or prohibit, limit or restrict the issuance of guarantees by the Company or any of its Subsidiaries
other than the
Company Equity Plans or any Contracts evidencing awards granted under the Company Equity Plans;
 

(xiv)            Contracts
with third party manufacturers and suppliers for the manufacture and/or supply of materials or products in the
supply chain for Products
that involve payments in excess of $1,000,000 during the current or a subsequent fiscal year;
 

(xv)            Contract
pursuant to which the Company or any Company Subsidiary has contingent obligations that upon satisfaction
of certain conditions precedent
will result in the payment by the Company or any Company Subsidiary of more than $2,500,000 in the aggregate over a 12-
month period, in
either milestone or contingent payments or royalties, upon (A) the achievement of regulatory or commercial milestones or (B) the
receipt
of revenue or income based on product sales;
 

(xvi)            Contract
which provides for a loan or advance in excess of $50,000 to any employee of the Company or any temporary
agency employee, consultant
or other independent contractor of the Company or any Company Subsidiary, other than travel, business and similar advances
to the Company’s
employees in the ordinary course of business consistent with past practice or loans under the Company 401(k) Plan;
 

(xvii)            hedging,
derivative or similar Contract (including any interest rate, currency or commodity swap agreement, cap
agreement, collar agreement or
any similar Contract designed to protect a Person against fluctuations in interest rates, currency exchange rates or
commodity prices);
 

(xviii)            Contract
with any contract research organization and resulted in the payment by the Company or any Company
Subsidiary of more than $2,500,000 in
calendar year 2023 or is expected to involve payment by the Company or any Company Subsidiary of more than
$2,500,000 in calendar year
2024;
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(xix)            any
IP Contract; or

 
(xx)            Contract
to enter into any of the foregoing.

 
Each such Contract described in clauses (i) through (xxiii) above
of this (a) or excluded therefrom due to the exception of being filed as an exhibit to the
Company SEC Documents, together
with each Company Lease listed in Section 3.11(b) of the Company Disclosure Letter but excluding, in all cases, each
Company Plan, is referred to herein as a “Company Material Contract.”
 

(b)            (i) Except
as would not have a Company Material Adverse Effect, neither the Company nor any of its Subsidiaries (A) is, or has
received written
notice that any other party to any Company Material Contract is, in violation or breach of or default (with or without notice or lapse
of
time or both) under or (B) has waived or failed to enforce any rights or benefits under any Company Material Contract to which
it is a party or any of its
properties or other assets is subject, (ii) there has occurred no event giving to others any right of
termination, amendment or cancellation of (with or without
notice or lapse of time or both) any such Company Material Contract and (iii) each
such Company Material Contract is in full force and effect and is a
legal, valid and binding agreement of, and enforceable against, the
Company or any of its Subsidiaries, and, to the Knowledge of the Company, each other
party thereto. As of the date of this Agreement,
no party to any Company Material Contract has given any written notice of termination or cancellation of
any Company Material Contract
or that it intends to seek to terminate or cancel any Company Material Contract (whether as a result of the Contemplated
Transactions
or otherwise).
 

Section 3.14.            Intellectual
Property.
 

(a)            Section 3.14(a) of
the Company Disclosure Letter sets forth, as of the date of this Agreement, a list of all (i) Patents,
(ii) Trademarks, and
(iii) Copyrights, in each instance, that are owned by the Company or any of its Subsidiaries, and that are registered with a
Governmental
Body as of the date of this Agreement, or with respect to which the Company or any of its Subsidiaries has filed an application for
registration
pending as of the date of this Agreement, except for any such Patents, Trademarks, or Copyrights that have been abandoned by the Company
or
any of its Subsidiaries as of the date of this Agreement in the normal course of business or for which registration has expired (collectively,
“Company
Registered Intellectual Property”), indicating for each such item in (i), (ii), and (iii), as applicable and
as of the date of this Agreement, the name of the
current legal owner(s), the jurisdiction of application/registration, the application/registration
number and the filing/issuance date. Section 3.14(a) of the
Company Disclosure Letter also sets forth, as of the date
of this Agreement, a list of all internet domain names owned by or registered to the Company or
any of its Subsidiaries. Except as otherwise
indicated on Section 3.14(a) of the Company Disclosure Letter, all Company Registered Intellectual Property
material
to the businesses of the Company or its Subsidiaries are subsisting and, to the Knowledge of the Company, valid and, other than applications,
enforceable.
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(b)            The
Company or its applicable Subsidiary (i) has made necessary filings and paid necessary registration, maintenance, renewal and

other
fees required for maintaining all material Company Registered Intellectual Property and (ii) is the exclusive or joint owner (as
indicated in
Section 3.14(a) of the Company Disclosure Letter) of all rights, title and interests in the Company Registered
Intellectual Property, free and clear of all
Liens (except for Permitted Liens, licenses, covenants not to sue and similar rights granted
with respect to Intellectual Property under the IP Contracts
identified in Section 3.13(a)(xix) of the Company Disclosure
Letter, and Liens set forth in Section 3.14(b) of the Company Disclosure Letter).
 

(c)            The
Company and its Subsidiaries possess legally sufficient rights to use all Intellectual Property material to or otherwise
necessary for
the conduct of the Company’s and any of its Subsidiaries’ businesses as of the date of this Agreement, all of which rights
will survive the
consummation of the Contemplated Transactions materially unchanged; provided, however, that the foregoing
will not be interpreted as a representation of
the Company’s or its Subsidiaries’ non-infringement of third-party Intellectual
Property, which is dealt with exclusively in Section 3.14(d) below.
 

(d)            Except
as has not resulted in, and would not reasonably be expected to result in, material liability or disruption to the businesses of
the Company
or its Subsidiaries taken as a whole, since the Reference Date, the conduct of the Company’s and its Subsidiaries’ businesses,
including the
development, use, sale, offering for sale, supply, manufacture, import, marketing, commercialization and other exploitation
of their material products and
services, have not misappropriated, infringed, or otherwise violated the Intellectual Property of any Person.
Since the Reference Date, neither the Company
nor any of its Subsidiaries has received any written notice from any Person claiming that
the conduct of the Company’s business or the conduct of any of its
Subsidiaries’ businesses misappropriated, infringed, or
otherwise violated the Intellectual Property of such Person, and no Action is pending or, to the
Knowledge of the Company, threatened
claiming any such misappropriation, infringement or other violation.
 

(e)            Since
the Reference Date, (i) to the Knowledge of the Company, no Person has misappropriated, infringed, or otherwise violated
any Owned
Intellectual Property or Exclusive Intellectual Property in a manner reasonably expected to be material to the businesses of the Company
or its
Subsidiaries, (ii) neither the Company nor any of its Subsidiaries have made any material written claim or instituted any
Action of misappropriation,
infringement or other violation against any other Person, or challenging the ownership, scope, validity or
enforceability of Intellectual Property owned by
any other Person, and (iii) no Actions are pending or, to the Knowledge of the Company,
threatened, against the Company or any of its Subsidiaries (or,
with respect to Exclusive Intellectual Property, to the Knowledge of the
Company, any owners thereof) (A) challenging or questioning the Company’s or its
Subsidiaries’ ownership or use of any
Owned Intellectual Property or (B) challenging or questioning the scope, validity or enforceability of any Owned
Intellectual Property
or Exclusive Intellectual Property.
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(f)            To
the Knowledge of the Company neither the Company nor its Subsidiaries are in default of any such IP Contracts in any material

respect.
Except as set forth on Section 3.14(f) of the Company Disclosure Letter, the consummation of the Contemplated Transactions
will not by itself
(i) afford any other party to IP Contracts to which the Company or any of its Subsidiaries is a party the right
to terminate any such IP Contracts or
(ii) constitute a breach of any such IP Contracts.
 

(g)            Each
current and former employee of the Company or any of its Subsidiaries, each current and former independent contractor of
the Company or
any of its Subsidiaries and any other third parties who has developed Intellectual Property material to the businesses of the Company
or its
Subsidiaries, or who has had access to any material Trade Secrets of or held by any of the Company or any of its Subsidiaries,
is subject to a written, valid
agreement assigning to the Company or its Subsidiaries all rights in such material Intellectual Property
(or all of such Person’s material rights in such
Intellectual Property have otherwise vested automatically in the Company or its
Subsidiaries as a matter of Law), and requiring them to maintain the
confidentiality of such information. The Company and its Subsidiaries
have taken commercially reasonable steps to prevent the unauthorized disclosure or
use of its and their material Trade Secrets. To the
Knowledge of the Company, (i) no such material Trade Secrets have been accessed or used by any Person
except pursuant to written,
valid and enforceable confidentiality and non-use agreements in favor of the Company or its Subsidiaries that have not been
breached in
any material respect, and (ii) no current or former employee or independent contractor claims to retain any material right or interest
in any such
material Intellectual Property, including any entitlement to specific compensation due under applicable Law in relation to
those rights.
 

(h)            Except
as provided in the IP Contracts identified on Section 3.13(a)(xix) of the Company Disclosure Letter, no funding, facilities
or personnel of any Governmental Body, university, college or other educational institution or research center was used in the development
of any material
Owned Intellectual Property.
 

(i)            The
Company and its Subsidiaries maintain reasonable and appropriate plans and procedures, consistent with applicable Privacy
Laws and industry
standards, to protect the confidentiality, integrity, security and operability of all of all Personal Information and other data and
information
in the possession of the Company or its Subsidiaries, in any format, or Processed by the Company or its Subsidiaries (collectively, “Business
Data”) and IT Assets used in their businesses against unauthorized access, acquisition, interruption, alteration, modification,
or use, including reasonable
and appropriate back-up, disaster recovery and business continuity plans and procedures. Without limiting
the generality of the foregoing, the Company
and its Subsidiaries have implemented a written information security program that complies
with applicable Privacy Laws and (i) identifies internal and
external risks to the security of Business Data and IT Assets; and (ii) implements,
monitors and improves adequate and effective safeguards to control those
risks.
 

(j)            Except
as would not have a Company Material Adverse Effect, (i) the Company and each of its Subsidiaries owns or has a valid
right to use
and access all IT Assets used in their operation of their respective businesses, and (ii) to the Knowledge of the Company, the IT
Assets used by
the Company and its Subsidiaries do not contain any errors, defects, viruses, backdoors, other malicious code, or other
technological vulnerabilities that
could adversely impact the operation of relevant IT Assets or cause a Security Incident. Except as
set forth on Section 3.14(j) of the Company Disclosure
Letter, to the Knowledge of the Company, neither the Company nor
any of its Subsidiaries (nor to Company’s Knowledge, have any third party acting on
behalf of the Company or its Subsidiaries) have
experienced any actual or alleged Security Incidents. Neither the Company nor its Subsidiaries have (nor
have any third parties acting
on the Company’s or its Subsidiaries’ behalf) notified, or been required to notify, any Person of any Security Incident.
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(k)            The
Company makes no additional representations and warranties with respect to any Intellectual Property matters except as

expressly set forth
in Section 3.13 and this Section 3.14.
 

Section 3.15.            Litigation.
No Actions are pending or, to the Company’s Knowledge, threatened in writing against the Company or any of its
Subsidiaries or any
asset or property of the Company or any Company Subsidiary, at law or in equity, or before or by any Governmental Body, and neither
the
Company nor any of its Subsidiaries nor any asset or property of the Company or any Company Subsidiary is subject to or in violation of
any
outstanding judgment, injunction, rule, order or decree of any court or Governmental Body, in each case, except as (x) would
not have a Company Material
Adverse Effect and (y) would not reasonably be expected to have, individually or in the aggregate, a
material adverse effect on the ability of the Company
to consummate the Contemplated Transactions by the Outside Date.
 

Section 3.16.            Insurance.
As of the date of this Agreement, each insurance policy under which the Company or any of its Subsidiaries is an
insured or otherwise
the principal beneficiary of coverage is in full force and effect, and (i) neither the Company nor any of its Subsidiaries is in
breach or
default under any such insurance policy, (ii) no notice of cancellation or termination has been received with respect to
any insurance policy and (iii) no
event has occurred which, with notice or lapse of time, would constitute such breach or default,
or permit termination, or modification, under any such
insurance policy, except as would not reasonably be expected to have, individually
or in the aggregate, a Company Material Adverse Effect.
 

Section 3.17.            Employee
Benefit Plans.
 

(a)            Section 3.17(a) of
the Company Disclosure Letter lists all material Company Plans.
 

(b)            With
respect to each material Company Plan that is not filed as an exhibit to a Company SEC Document, the Company has made
available to Parent
and Purchaser true and correct copies of the following (as applicable) prior to the date of this Agreement: (i) the plan document,
including all amendments thereto or, with respect to any unwritten plan, a summary of all material terms thereof, (ii) the summary
plan description along
with all summaries of material modifications thereto, (iii) all related trust instruments or other funding-related
documents, (iv) a copy of all material, non-
routine correspondence with any Governmental Body relating to a Company Plan received
or sent within the last three years and (v) the most recent
Internal Revenue Service determination or opinion letter.
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(c)            Each
Company Plan that is intended to meet the requirements to be qualified under Section 401(a) of the Code is the subject of a

favorable determination letter or is covered by a favorable opinion letter from the Internal Revenue Service. Except to the extent such
noncompliance
would not have a Company Material Adverse Effect, each Company Plan has been administered and maintained in accordance with
the requirements of the
applicable provisions of the Code, the Employee Retirement Income Security Act of 1974, as amended (“ERISA”),
and other applicable Law, and nothing
has occurred that would reasonably be expected to adversely affect the qualification of any
such Company Plan.
 

(d)            Except
as would not have a Company Material Adverse Effect, with respect to each Company Plan, there are no Actions pending
or, to the Company’s
Knowledge, threatened, other than routine claims for benefits.
 

(e)            Except
as set forth on Section 3.17(e) of the Company Disclosure Letter, neither the Company nor any of its Subsidiaries, nor
any
of their respective ERISA Affiliates, has at any time within the last six (6) years sponsored or contributed to, or had any material
Liability in respect of, a
plan that is or was during such period (i) subject to Title IV of ERISA or Section 412 of the Code,
(ii) a “multiemployer plan” within the meaning of
Section 3(37) of ERISA, (iii) a “multiple employer
plan” as described in Section 413(c) of the Code or (iv) a “multiple employer welfare arrangement”
within
the meaning of Section 3(40) of ERISA. Except as would not be material to the Company, none of the Company Plans obligates the Company
or any
of its Subsidiaries to provide a current or former officer, director, employee or individual independent contractor (or any spouse
or dependent thereof) any
life insurance or medical or health benefits after his or her termination of employment or service with the
Company or any of its Subsidiaries, other than as
required under Part 6 of Subtitle B of Title I of ERISA, Section 4980B of
the Code or any other applicable Law.
 

(f)            No
Non-U.S. Plan that is maintained, contributed to or required to be contributed to by the Company or any of its Subsidiaries is a
defined
benefit pension plan.
 

(g)            Except
as otherwise contemplated by this Agreement, neither the execution or delivery of this Agreement, nor the consummation
of the Contemplated
Transactions, will, either individually or together with the occurrence of another event (including a termination of employment or
service),
(i) result in any material payment becoming due to any current or former officer, director, employee or individual independent contractor
of the
Company or any of its Subsidiaries under any Company Plan, (ii) materially increase or otherwise enhance any material benefits
or compensation otherwise
payable under any Company Plan, (iii) result in the acceleration of the time of payment or vesting of any
material payments or benefits under any Company
Plan, (iv) require the Company or any of its Subsidiaries to set aside any assets
to fund any benefits under any Company Plan, or (v) result in the payment
of any “excess parachute payment” within the
meaning of Section 280G of the Code or in the imposition of an excise Tax under Section 4999 of the Code.
 

(h)            The
Company has no obligation to pay any gross-up, reimbursement or other payment in respect of any Tax imposed under
Section 4999 or
Section 409A of the Code.
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Section 3.18.            Environmental
Compliance and Conditions. Except for matters that would not have a Company Material Adverse Effect:

 
(a)            the
Company and its Subsidiaries are, and since the Reference Date have been, in compliance with all applicable Environmental

Laws;
 

(b)            the
Company and each of the Company Subsidiaries have obtained all Permits required under Environmental Laws to operate their
business at
the Company Leased Real Property as presently conducted;
 

(c)            except
for matters that are resolved, neither the Company nor any of its Subsidiaries has received any written claim, notice or
complaint, or
been subject to any Action from any Governmental Body or third party regarding any actual or alleged violation of Environmental Laws or
any Liabilities or potential Liabilities under Environmental Laws;
 

(d)            neither
the Company nor any Company Subsidiary is a party to any order resolving any alleged violation of or liability under any
Environmental
Law under which it has any ongoing obligations; and
 

(e)            neither
the Company nor any of its Subsidiaries, or, to the Company’s Knowledge, any third-party, has released any Hazardous
Substance on,
under, at, from or about the Company Leased Real Property or any other real property now or formerly occupied or used by the Company or
any of its Subsidiaries in a manner that reasonably could be expected to give rise to Liability for the Company or any of its Subsidiaries
under any
Environmental Laws.
 

Section 3.19.            Employment
and Labor Matters.
 

(a)            Neither
the Company nor any of its Subsidiaries is a party to or bound by any collective bargaining agreement or other agreement
with a labor
union, works council or other employee representative body. Neither the Company nor any of its Subsidiaries has experienced any picketing,
strike, slowdown, work stoppage, lockout or material grievance, claim of unfair labor practices or other collective bargaining dispute
since the Reference
Date.
 

(b)            Except
to the extent such noncompliance would not have a Company Material Adverse Effect, the Company and its Subsidiaries
are, and between the
Reference Date and the date of this Agreement have been, in compliance with all Laws relating to labor and employment, including all
such
Laws relating to wages (including minimum wage and overtime wages), discrimination, harassment, retaliation, workers’ compensation,
safety and
health, immigration, work authorization, worker classification (including employee-independent contractor classification and
the proper classification of
employees as exempt employees and non-exempt employees), the Worker Adjustment and Retraining Notification
Act (“WARN”) and any similar foreign,
state, provincial or local “mass layoff” or “plant closing”
Law.
 

(c)            The
Company has not implemented a “mass layoff” or “plant closing” (as defined by WARN or any similar foreign, state,
provincial or local Laws) between the Reference Date and the date of this Agreement.
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(d)            As
of the date hereof, the Company has not received written notice, or to the Knowledge of the Company, any other formal

indication, that
any employee of the Company or any of its Subsidiaries at Level 14 (Executive Director) or above intends to terminate his or her
employment
with the Company or any of its Subsidiaries at any time prior to the first anniversary of the Closing.
 

(e)            In
the three (3) years prior to the date hereof, to the Knowledge of the Company, no officer of the Company has been the subject of
any discrimination, sexual harassment, sexual misconduct or sexual assault allegations during his or her tenure at the Company, and during
this same period
the Company has not entered into any settlement agreement or confidentiality agreement with any officer of the Company
arising out of allegations of
discrimination, sexual harassment, sexual misconduct or sexual assault.
 

Section 3.20.            FDA
and Regulatory Matters.
 

(a)            The
Company and its Subsidiaries hold all material Permits under the FDA Laws necessary for the lawful operation of the
businesses of the
Company and its Subsidiaries as currently conducted (the “Company FDA Permits”), and as of the date of this Agreement,
all such
Company FDA Permits are valid and in full force and effect. Except as would not reasonably be expected to be, individually or
in the aggregate, material to
the Company and its Subsidiaries, taken as a whole, since the Reference Date, (i) the Company and each
of its Subsidiaries are in compliance in with the
terms of all Company FDA Permits, and (ii) there has not occurred any violation
of or default under any Company FDA Permit. The Contemplated
Transactions, in and of themselves, will not cause the revocation or cancellation
of any Company FDA Permit pursuant to the terms of any such Company
FDA Permit.
 

(b)            Except
as would not reasonably be expected to be, individually or in the aggregate, material to the Company and its Subsidiaries,
taken as a
whole, since the Reference Date, all Products that are subject to the jurisdiction of the FDA or other Governmental Body have been and
are
being researched, developed, manufactured, imported, exported, labeled, marketed, promoted, and distributed by the Company and its
Subsidiaries in
compliance with all applicable Company FDA Permits and FDA Laws.
 

(c)            Except
as would not reasonably be expected to be, individually or in the aggregate, material to the Company and its Subsidiaries,
taken as a
whole, since the Reference Date, neither the Company nor its Subsidiaries have committed any act, made any statement or failed to make
any
statement that would reasonably be expected to provide a basis for the FDA to invoke its policy with respect to “Fraud, Untrue
Statements of Material
Facts, Bribery, and Illegal Gratuities.” Neither the Company nor any of its Subsidiaries nor, to the Knowledge
of the Company, any of their respective
officers or employees has been convicted of a crime that has resulted in debarment under FDA Laws,
including, 21 U.S.C. Section 335a, and to the
Knowledge of the Company, no claims, actions, proceedings or investigations that would
reasonably be expected to result in such a debarment are pending
or threatened against the Company or any of its Subsidiaries or any of
their respective officers or employees.
 

(d)            Except
as would not reasonably be expected to be, individually or in the aggregate, material to the Company and its Subsidiaries,
taken as a
whole, since the Reference Date, (i) the manufacture of Products has been and is being conducted in compliance with Good Manufacturing
Practices, and (ii) none of the Company nor any of its Subsidiaries has received any warning letter, untitled letter, or similar
written notice from the FDA or
other Governmental Body alleging or asserting noncompliance with any FDA Laws or Company Permits with respect
to any Product. Since the Reference
Date, no manufacturing site owned by the Company or its Subsidiaries is or has been subject to a shutdown
or import or export prohibition imposed by
FDA or other Governmental Body.
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(e)            Except
as would not reasonably be expected to be, individually or in the aggregate, material to the Company and its Subsidiaries,

taken as a
whole, since the Reference Date, all studies, tests and preclinical and clinical trials being conducted by the Company or its Subsidiaries
have
been and are being conducted in compliance with applicable Good Laboratory Practices and Good Clinical Practices. Since the Reference
Date, neither the
Company nor its Subsidiaries have received any written notice from any institutional review board, the FDA or other
Governmental Body requiring the
termination or suspension of any ongoing or planned clinical trials conducted by the Company or its Subsidiaries.
 

(f)            Since
the Reference Date, the Company and its Subsidiaries have not initiated, conducted or issued, any recall, withdraw,
suspension, seizure,
safety alert, “dear doctor” letter or investigator notice relating to an alleged lack of safety, efficacy or material regulatory
compliance
of any Product.
 

(g)            The
Company and its Subsidiaries are, and at all times between the Reference Date and the date of this Agreement have been, in
material compliance
with all applicable Healthcare Laws, and there is no civil, criminal, administrative, or other action, subpoena, suit, demand, claim,
hearing, proceeding, notice, demand or other official written communication pending, received by or, to the Knowledge of the Company,
threatened in
writing by a Governmental Body against the Company or any of its Subsidiaries related to such Healthcare Laws.
 

(h)            To
the knowledge of the Company, no Person has filed against the Company or any of its Subsidiaries an action relating to any
Healthcare
Law under any federal or state whistleblower statute, including under the False Claims Act of 1863 (31 U.S.C. § 3729 et seq.).
 

(i)            Neither
the Company nor any of its Subsidiaries is a party to any corporate integrity agreements, monitoring agreements, consent
decrees, deferred
prosecution agreements, settlement orders or similar agreements with or imposed by any Governmental Body.
 

(j)            Neither
the Company or any of its Subsidiaries nor any of their respective directors, officers or employees or, to the Knowledge of
the Company,
any of their agents or third-party representatives (i) has violated since the Reference Date or is in violation of any Laws applicable
to the
Company and its Subsidiaries concerning or relating to bribery, corruption, fraud, or improper payments, including the U.S. Foreign
Corrupt Practices Act
of 1977, the UK Bribery Act of 2010, and any Laws enacted in connection with or arising under the OECD Convention
Combating Bribery of Foreign
Public Officials in International Business Transactions (the “Anti-Corruption Laws”),
(ii) since the Reference Date has directly or indirectly made, offered,
authorized, facilitated or promised any payment, contribution,
gift, entertainment, bribe, rebate, payoff, kickback, financial or other advantage, or anything
else of value, regardless of form or amount,
to any Person for the purpose of securing an unlawful advantage already given, or for any other improper
purpose, (iii) since the
Reference Date has established or maintained, or is maintaining, any unlawful fund of corporate monies or other properties; (iv) is,
or has been since the Reference Date, under administrative, civil, or criminal investigation, indictment, information, suspension, debarment,
or audit by any
party, in connection with alleged or possible violations of any Laws that prohibit bribery, corruption, fraud, or other
improper payments; or (v) since the
Reference Date has received written notice or inquiry from, or made a voluntary or involuntary
disclosure to, the United States Department of Justice, the
SEC, the UK Serious Fraud Office, or any other Governmental Body, or conducted
any internal investigation or audit, regarding alleged or possible
violations of any Anti-Corruption Laws.
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(k)            Except
as would not have a Company Material Adverse Effect, between the Reference Date and the date of this Agreement, the

Company and its Subsidiaries
have complied with (i) all applicable Privacy Laws; (ii) all informed consent forms and authorizations; and (iii) all
contractual
requirements to which the Company and its subsidiaries are subject as it relates to the Processing of Personal Information. The Company
and its
Subsidiaries have in place all required, and have complied in all material respects with each of their respective, written and
published policies and
procedures concerning the privacy, security and Processing of Personal Information (the “Privacy Policies”),
except as would not have a Company Material
Adverse Effect. The Company has provided all requisite notices, obtained all required consents,
and satisfied all other requirements of applicable Privacy
Laws for their Processing of Personal Information that are necessary and in
connection with the consummation of the transaction contemplated hereunder.
Without limitation, the transaction to be consummated hereunder
will comply with in all material respects with all applicable Privacy Laws.
 

(l)            As
of the date of this Agreement, no claims, investigations, or alleged violations have been asserted or threatened against the
Company or
its Subsidiaries by any Person or Government Body alleging a material violation of Privacy Laws and/or Privacy Policies. Neither the
Company
nor any Company Subsidiary has received any written or, to the Knowledge of the Company, oral complaint, claim, subpoena, demand or notice
of investigation from any Governmental Body or other Person regarding the Company or any Company Subsidiary’s collection, use or
disclosure of, or
security practices or cybersecurity incidents regarding, Personal Information in the possession or under the control
of the Company or any Company
Subsidiary or being held by subcontractors on behalf of the Company or any Company Subsidiary, and, to the
Knowledge of the Company, there are no
facts or circumstances that, now or with the passage of time, would create a basis for any inquiry
or claim.
 

(m)            Since
the Reference Date, neither the Company nor any of its Subsidiaries, nor any officer, director, or managing employee (as
defined in 42
U.S.C. § 1320a-7(b)) of the foregoing: (i) has been convicted of or, to the Knowledge of the Company, charged with any criminal
offense
relating to the delivery of an item or service under any Federal Health Care Program, (ii) has been debarred, excluded or
suspended from participation in
any Federal Health Care Program, (iii) has had a civil monetary penalty assessed against it, him
or her under 42 U.S.C. §1320a-7a, (iv) is currently listed
on the list of parties excluded from federal procurement programs
and non-procurement programs as maintained in the Government Services
Administration’s System for Award Management or other federal
agencies, (v) to the Knowledge of the Company, has received written notice that it, he or
she is the target of any investigation
relating to any Federal Health Care Program-related offense or (vi) to the Knowledge of the Company, has engaged in
any activity
that is in violation of, or is cause for civil penalties, debarment or mandatory or permissive exclusion under federal or state Laws.
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(n)            Except
as would not reasonably be expected to be, individually or in the aggregate, material to the Company and its Subsidiaries,

taken as a
whole, each of the Company and its Subsidiaries has an operational healthcare compliance program that: (i) governs all employees
and
contractors, (ii) is consistent with the current guidance from the United States Department of Justice on Evaluation of Corporate
Compliance Programs, and
General Compliance Program Guidance issued by the U.S. Department of Health and Human Services Office of Inspector
General, (iii) is consistent with
the Pharmaceutical Research and Manufacturers of America Code on Interactions with Healthcare Professionals,
and (iv)  includes reasonably appropriate
policies, procedures, and trainings, designed to promote compliance with applicable Healthcare
Laws and industry codes and standards. The Company and
its Subsidiaries further operate in material compliance with such healthcare compliance
program.
 

(o)            Except
as would not reasonably be expected to be, individually or in the aggregate, material to the Company and its Subsidiaries,
taken as a
whole, each of the Company and its Subsidiaries (i) has in place current agreements for its marketed product to participate in Federal
Health
Care Programs and (ii) is in compliance with all such agreements.
 

Section 3.21.            Brokerage.
Other than Goldman Sachs & Co. LLC (“Goldman Sachs”) and Lazard Frères &
Co. LLC (“Lazard”), no Person is
entitled to any fee or commission in connection with the Contemplated Transactions
based on any arrangement or agreement made by or on behalf of the
Company or any of its affiliates. Correct and complete copies of all
agreements between the Company and Goldman Sachs and Lazard pursuant to which
Goldman Sachs or Lazard is entitled to any financial advisory
fee or similar commission have been delivered to Parent and Purchaser.
 

Section 3.22.            Proxy
Statement. The Proxy Statement on the date filed, mailed, distributed or disseminated, as applicable, to the Company’s
shareholders
and at the time of the Special Meeting, will not contain any untrue statement of a material fact or omit to state any material fact required
to be
stated therein or necessary in order to make the statements made therein, in the light of the circumstances under which they were
made, not misleading. The
Proxy Statement, including any amendments thereof and supplements thereto, will comply in all material respects
with the requirements of applicable
Laws, except that the Company makes no representation or warranty with respect to statements made
in the Proxy Statement, including any amendments
thereof and supplements thereto, based on information furnished by Parent or its Affiliates
for inclusion therein.
 

Section 3.23.            No
Rights Agreement. The Company is not a party to a shareholder rights plan.
 

Section 3.24.            Opinion.
The Company Board has received the written opinion of each of Goldman Sachs and Lazard that, as of the date of this
Agreement and based
upon and subject to the assumptions made, matters considered and limits on the review undertaken set forth in each such opinion, as
to
the fairness, from a financial point of view, of the Merger Consideration to be paid to the holders (other than Parent and its Affiliates)
of Common Shares
pursuant to this Agreement is fair, from a financial point of view, to such holders. A signed copy of each such opinions
will be made available to Parent and
Purchaser for informational purposes only promptly following the date of this Agreement.
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Section 3.25.            Interested
Party Transactions. As of the date of this Agreement, to the Company’s Knowledge, no event has occurred since the

date of the
Company’s last proxy statement to its stockholders that would be required to be reported by the Company in accordance with Item
404 of
Regulation S-K promulgated by the SEC that has not otherwise been disclosed in the Company SEC Documents.
 

Section 3.26.            Global
Trade Control Laws.
 

(a)            Except
as would not reasonably be expected to have a Company Material Adverse Effect, neither the Company, nor any Company
Subsidiary, nor, the
Company’s Knowledge, any director or officer of any of the Company or any Company Subsidiary is (i) a Restricted Party or
(ii) majority-owned
or controlled by one or more Restricted Parties.
 

(b)            Except
as would not reasonably be expected to have a Company Material Adverse Effect, the Company and each Company
Subsidiary are, and since
the Reference Date have been, in compliance with all applicable Global Trade Control Laws.
 

(c)            Except
as would not reasonably be expected to have a Company Material Adverse Effect, since the Reference Date, neither the
Company nor any Company
Subsidiary has been the subject of any material Actions by a Governmental Body related to Global Trade Control Laws, and
no such actions
are pending or, to the Company’s Knowledge, threatened in writing.
 

Section 3.27.            Disclaimer
of Reliance. The Company acknowledges that neither Parent, Purchaser nor any of their respective Subsidiaries, nor
any of their respective
Affiliates or Representatives, have made, nor will any of them be deemed to have made (and nor has the Company or any of their
respective
Affiliates or Representatives relied upon) any representation, or warranty, express or implied, with respect to Parent, Purchaser and
their
respective Subsidiaries or the Contemplated Transactions, other than those expressly set forth in this Agreement. Notwithstanding
the foregoing provisions
of this Section 3.27, nothing in this Section 3.27 shall limit the ability of the Company
to bring a claim or cause of action against any Person in the case of
fraud by such Person.
 

Section 3.28.            No
Other Representations and Warranties. EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES CONTAINED IN
ARTICLE III
OF THIS AGREEMENT (AS MODIFIED BY THE COMPANY DISCLOSURE LETTER), THE COMPANY MAKES NO EXPRESS OR
IMPLIED REPRESENTATION OR WARRANTY AND
THE COMPANY HEREBY DISCLAIMS ANY SUCH REPRESENTATION OR WARRANTY.
IN CONNECTION WITH PARENT’S INVESTIGATION OF THE COMPANY, PARENT
MAY HAVE RECEIVED FROM OR ON BEHALF OF THE
COMPANY CERTAIN PROJECTIONS. THE COMPANY MAKES NO REPRESENTATIONS OR WARRANTIES WHATSOEVER
WITH RESPECT
TO SUCH PROJECTIONS.
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ARTICLE IV

REPRESENTATIONS AND WARRANTIES
OF PARENT AND PURCHASER

 
Parent and Purchaser, jointly and severally, hereby
represent and warrant to the Company as follows:

 
Section 4.1.            Organization
and Corporate Power. Each of Parent and Purchaser is validly existing and in good standing under the Laws of the

jurisdiction in which
it was organized, with full corporate power and authority to enter into this Agreement and perform its obligations hereunder. Each of
Parent and Purchaser has all requisite corporate power and authority and all Permits necessary to own, lease and operate its properties
and assets and to
carry on its business as it is now being conducted, except where the failure to hold such Permits would not have a Purchaser
Material Adverse Effect.
Parent owns, directly or indirectly, beneficially and of record all of the outstanding capital stock of Purchaser
free and clear of all Liens other than
restrictions pursuant to applicable securities Laws.
 

Section 4.2.            Authorization;
Valid and Binding Agreement. Each of Parent and Purchaser has all requisite corporate power and authority to
execute and deliver this
Agreement, to perform its obligations hereunder and to consummate the Merger. No other corporate action pursuant to the Laws of
the jurisdictions
in which Parent or Purchaser is organized, on the part of Parent and Purchaser, is necessary to authorize this Agreement, other than the
approval contemplated by Section 5.8. Each of Parent and Purchaser has duly executed and delivered this Agreement and, assuming
the due authorization,
execution and delivery by the Company, this Agreement constitutes its legal, valid and binding obligation, enforceable
against it in accordance with its
terms except as such enforcement may be limited by applicable bankruptcy, insolvency, fraudulent conveyance,
reorganization, moratorium and other
similar laws relating to or affecting creditors’ rights generally, general equitable principles
(whether considered in a proceeding in equity or at law).
 

Section 4.3.            No
Breach. The execution and delivery of this Agreement by Parent and Purchaser, and the consummation by Parent and
Purchaser of the
Merger, do not (a) conflict with or violate their respective certificates of incorporation or bylaws (or similar governing documents)
and
(b) assuming all consents, approvals, authorizations and other actions described in Section 4.4 have been obtained,
and all filings and obligations described
in Section 4.4 have been made, conflict with or violate any Law or order, judgment
or decree to which Parent, Purchaser, either of their Subsidiaries or any
of their properties or assets is subject, or (c) violate,
conflict with or result in any breach of, constitute a default under, result in a violation of, give rise to a
right of termination, cancellation
or acceleration under or require the consent of or notice to any third party in accordance with any Contract to which
Parent, Purchaser
or any other Subsidiary of Parent is a party or by which any property or asset of the Company or any Company Subsidiary is bound, with
such exceptions, in the case of clauses (b) and (c), as would not have a Purchaser Material Adverse Effect.
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Section 4.4.            Consents.
Except for (a) the applicable requirements of the HSR Act and any other applicable Antitrust Law of other jurisdictions,

(b) applicable
requirements of the Exchange Act, (c) any filings required by the New York Stock Exchange and (d) the filing of the Articles
of Merger,
Parent and Purchaser are not required to submit any notice, report or other filing with or obtain any consent, approval or
authorization of any Governmental
Body in connection with the execution, delivery or performance by it of this Agreement or the consummation
of the Contemplated Transactions. Other than
as stated above, no consent, approval or authorization of any Governmental Body or any other
party or Person is required to be obtained by Parent or
Purchaser in connection with its execution, delivery and performance of this Agreement
or the consummation of the Contemplated Transactions, except for
those consents, approvals and authorizations the failure of which to
obtain would not have a Purchaser Material Adverse Effect.
 

Section 4.5.            Litigation.
There are no proceedings pending or, to the Knowledge of Parent or Purchaser, overtly threatened against Parent or any
of its Subsidiaries
that seeks to enjoin the Merger or the other Contemplated Transactions, other than any such proceedings that would not have a Purchaser
Material Adverse Effect.
 

Section 4.6.            Information
Supplied. None of the information supplied or to be supplied by or on behalf of Parent or Purchaser for inclusion in
the Proxy Statement
will, at the time such document is filed with the SEC, at any time it is amended or supplemented, at the time it is first published, sent
or given to the Company’s shareholders or at the time of the Special Meeting, contain any untrue statement of a material fact or
omit to state any material
fact necessary to make the statements therein, in light of the circumstances under which they are made, not
misleading.  For the avoidance of doubt, no
representation or warranty is made by Parent and Purchaser with respect to statements
included or incorporated by reference in the Proxy Statement based
on information supplied by or on behalf of Company for inclusion or
incorporation by reference therein.
 

Section 4.7.            Brokerage.
No Person is entitled to any financial advisory fee in connection with the Contemplated Transactions based on any
arrangement or agreement
made by or on behalf of Parent or Purchaser for which the Company or any of its Subsidiaries would be responsible prior to the
Closing.
 

Section 4.8.            Operations
of Purchaser. Purchaser has been formed solely for the purpose of engaging in the Contemplated Transactions and has
engaged in no
business activities and will have incurred no liabilities or obligations except as contemplated by this Agreement or in connection with
the
Contemplated Transactions or incident to its formation. All of the issued and outstanding capital stock of Purchaser is, and at the
Effective Time will be,
owned by Parent.
 

Section 4.9.            Ownership
of Common Shares. As of the date hereof, neither Parent nor any Subsidiary of Parent beneficially owns any Common
Shares. Neither
Parent nor Purchaser nor any of their Subsidiaries are an Affiliate of the Company within the meaning of that term under applicable federal
securities Laws.
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Section 4.10.            Vote/Approval
Required. No vote or consent of the holders of any class or series of capital stock of Parent is necessary to approve

the Merger.
The vote or consent of the sole shareholder of Purchaser (which will occur promptly following the execution and delivery of this Agreement)
is
the only vote or consent of the holders of any class or series of capital stock of Purchaser necessary to approve this Agreement or
the Merger.
 

Section 4.11.            Funds.
At the Effective Time, Parent will, or will cause Purchaser to, have available the cash necessary to, consummate the
Contemplated Transactions,
including payment in cash of the aggregate Merger Consideration at the Effective Time and payment of related fees and
expenses that are
payable at such time. Parent and Purchaser acknowledge that their obligations under this Agreement are not contingent or conditioned in
any manner on obtaining any financing.
 

Section 4.12.            Disclaimer
of Reliance. Each of Parent and Purchaser (i) is a sophisticated Purchaser and has made its own inquiry and
investigation into,
and based thereon, has formed an independent judgment concerning, the businesses, assets, condition, operations and prospects of the
Company
and its Subsidiaries and (ii) in determination to proceed with the Contemplated Transaction has not relied on any statements or information
other
than the representations and warranties set forth in this Agreement. Each of Parent and Purchaser acknowledges that neither the
Company nor any of its
Subsidiaries, nor any of their respective Affiliates or Representatives, have made, nor will any of them be deemed
to have made (and nor has Parent or
Purchaser or any of their respective Affiliates or Representatives relied upon) any representation
or warranty, express or implied, with respect to the
Company and its Subsidiaries, the businesses, assets, condition, operations and prospects
of the Company and its Subsidiaries, or the Contemplated
Transactions, other than those expressly set forth in this Agreement. Each of
Parent and Purchaser acknowledges and agrees that, except as expressly set
forth in this Agreement, neither the Company nor its Subsidiaries
nor any other Person (including any officer, director, member or partner of the Company
or any of its Subsidiaries or any of their respective
Affiliates) will have or be subject to any liability to Parent, Purchaser or any other Person, resulting from
Parent’s or Purchaser’s
use in connection with the Contemplated Transactions of any information, documents or material made available to Parent,
Purchaser or
their Representatives in any “data rooms,” management presentations, due diligence or in any other form in expectation of
the Contemplated
Transactions. Each of Parent and Purchaser acknowledges and agrees that, except for the representations and warranties
contained in Article III, the assets
and the business of the Company and its Subsidiaries are being transferred on a “where
is” and, as to condition, “as is” basis. Notwithstanding the
foregoing provisions of this Section 4.12,
nothing in this Section 4.12 shall limit the ability of Parent or Purchaser to bring a claim or cause of action
against any
Person in the case of fraud by such Person.
 

Section 4.13.            No
Other Representations and Warranties. EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES CONTAINED IN
ARTICLE IV
OF THIS AGREEMENT, NEITHER PARENT NOR PURCHASER MAKES ANY EXPRESS OR IMPLIED REPRESENTATION OR
WARRANTY AND EACH OF PARENT AND PURCHASER
HEREBY DISCLAIMS ANY SUCH REPRESENTATION OR WARRANTY.
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ARTICLE V

COVENANTS
 

Section 5.1.            Covenants
of the Company
 

(a)            Except
(i) as set forth in Section 5.1(a) of the Company Disclosure Letter, (ii) as required by applicable Law or
by an applicable
Governmental Body, (iii) as expressly permitted or expressly contemplated by this Agreement, (iv) for any commercially
reasonable action taken, or
omitted to be taken, in response to COVID-19 or any other pandemic, epidemic or disease outbreak or (v) with
the prior written consent of Parent (which
consent will not be unreasonably delayed, withheld or conditioned), from the date of this Agreement
until the earlier of the Effective Time or the date this
Agreement is terminated (the “Pre-Closing Period”), the Company
will, and will cause its Subsidiaries to, use commercially reasonable efforts (A) to carry
on its business in the ordinary course
of business, (B) to preserve intact its current business organization, keep available the services of its current officers,
employees
and consultants and (C) to preserve its relationships with customers, suppliers, partners, licensors, licensees, distributors and
others having
business dealings with it. Any action, the subject matter of which is addressed in Section 5.1(b), will be deemed
compliant with Section 5.1(a) if compliant
with Section 5.1(b).
 

(b)            Without
limiting the generality of Section 5.1(a), during the Pre-Closing Period, except (i) as set forth in Section 5.1
of the
Company Disclosure Letter, (ii) as required by applicable Law or by an applicable Governmental Body, (iii) as expressly
permitted or expressly
contemplated by this Agreement or (iv) for any commercially reasonable action taken, or omitted to be taken,
in response to COVID-19 or any other
pandemic, epidemic or disease outbreak, the Company will not and will cause its Subsidiaries not
to, without the prior written consent of Parent (which
consent will not be unreasonably delayed, withheld or conditioned):
 

(i)            (A) declare,
set aside, authorize or pay any dividends on or make other distributions (whether in cash, stock or property) in
respect of any shares
of its capital stock or (B) directly or indirectly redeem, repurchase or otherwise acquire any shares of its capital stock or any
Company
Security except, in each case, (1) for the declaration and payment of dividends or distributions by a direct or indirect
wholly owned Subsidiary of the
Company solely to its parent, (2) for the purpose of fulfilling its obligations under existing contractual
obligations, (3) as a result of net Common Share
settlement of any Company Equity Award or to satisfy the exercise price or withholding
Tax obligations in respect of any Company Equity Award or
(4) any forfeitures or repurchases of Company Equity Awards;
 

(ii)            issue,
sell, pledge, dispose of or otherwise encumber or grant, or authorize the issuance, sale, pledge, disposition or other
encumbrance or
grant of, directly or indirectly, (A) any shares of capital stock or other ownership interest in the Company or any of its Subsidiaries,
(B) any securities convertible into or exchangeable or exercisable for any such shares or ownership interest, (C) any phantom
equity or similar contractual
rights or (D) any rights, warrants or options to acquire or with respect to any such shares of capital
stock, ownership interest or convertible or exchangeable
securities except, in each case: (1) for issuances in respect of (x) Company
Equity Awards outstanding on the date of this Agreement or issued in
accordance with the terms of this Agreement or (y) the operation
of the Company ESPP in accordance with the terms thereof and of this Agreement, or
(2) for transactions solely between or among the
Company and its wholly owned Subsidiaries other than, in the case of this clause (2), the formation of
Subsidiaries;
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(iii)            except
as required by the terms of a Company Plan as in effect as of the date of this Agreement, (A) increase the wages,

salary or other
compensation or benefits, including retention, severance or termination benefits, with respect to any of the Company’s or any of
its
Subsidiaries’ directors, officers, employees or individual independent contractors, other than increases in annual base salary
in the ordinary course of
business consistent with past practice and the limitations set forth in Section 5.1(b)(iii) of
the Company Disclosure Letter; (B) establish, adopt, enter into,
amend in any material respect or terminate any Company Plan (other
than the provision of de minimis and non-recurring fringe benefits) (or any benefit or
compensation plan, policy, program, contract, agreement
or arrangement that would be a Company Plan (other than the provision of de minimis and non-
recurring fringe benefits) if in effect on
the date hereof); or (C) take any action to accelerate any rights or benefits under any Company Plan, including any
action to accelerate
the vesting or funding or payment of any compensation or benefit to any current or former director, officer, employee or individual
independent
contractor of the Company or any of its Subsidiaries;
 

(iv)            adopt,
enter into or amend any collective bargaining agreement or Contract with any labor union, trade organization or
other employee representative
body applicable to the Company or its Subsidiaries;
 

(v)            (A) hire
any employees except (1) employees below Level 14 (Executive Director) consistent with past practice and the
limitations set forth
in Section 5.1(b)(v) of the Company Disclosure Letter, and (2) to fill open positions as of the date of this Agreement
or replace
individuals who depart following the date of this Agreement, in each case only for positions below Level 14 (Executive Director)
and with compensation
terms consistent with those of the employee that previously held such position; or (B) promote, change the
employee level, grade or title of or otherwise
materially alter the role of any director, officer, employee or individual independent
contractor of the Company or any of its Subsidiaries who is at Level 14
(Executive Director) or above (or would be after such promotion)
(even if any such action does not affect the individual’s compensation or benefits);
 

(vi)            amend,
modify, rescind, change or otherwise restate any Company Organizational Document or the comparable charter,
bylaws or organization documents
of any of the Company’s Subsidiaries, adopt a shareholders’ rights plan or enter into any agreement with respect to the
voting
of its capital stock;
 

(vii)            effect
a recapitalization, reclassification of shares, stock split, reverse stock split or similar transaction or authorize the
issuance of any
other securities in respect of, in lieu of, or in substitution for shares of its capital stock;
 

(viii)            merge
or consolidate the Company or any Company Subsidiary with any Person or adopt a plan of complete or partial
liquidation, winding-up, dissolution,
consolidation, restructuring, recapitalization or other reorganization of the Company or any of its Subsidiaries;
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(ix)            make
any capital expenditures that are individually or in the aggregate in excess of $3,000,000 above amounts indicated

on Section 5.1(b)(ix) of
the Company Disclosure Letter;
 

(x)            acquire
or agree to acquire, by merging or consolidating with, by purchasing an equity interest in or a portion of the
material assets of any
business or any corporation, partnership, association or other business organization or division thereof, or otherwise acquire or agree
to acquire any material assets of any other Person, except for the purchase of materials from suppliers or vendors in the ordinary course
of business or in
individual transactions involving less than $1,000,000 in assets and $2,000,000 in the aggregate across all transactions;
 

(xi)            other
than intercompany arrangements, incur any Indebtedness in excess of $2,000,000;
 

(xii)            sell,
transfer, license, assign, mortgage, encumber or otherwise abandon, withdraw or dispose of (A) any tangible assets
with a fair market
value in excess of $500,000 in the aggregate or (B) any Owned Intellectual Property or Exclusive Intellectual Property, except, in
the
case of clause (B), with respect to non-exclusive licenses granted in the ordinary course of business on terms substantially consistent
with the Company’s
or its Subsidiaries’ standard contracts, and abandonment performed in the ordinary course of prosecution
of such Intellectual Property in the exercise of the
business judgement of Company’s management and legal counsel;
 

(xiii)            agree
to or otherwise commence (other than any Action against Parent or any of its Subsidiaries relating to the
Contemplated Transaction), pay,
discharge, settle, release, assign, resolve, compromise or satisfy any threatened or pending Action or insurance claim,
other than settlements
that result solely in monetary obligations involving payment (without the admission of wrongdoing) by the Company or any
Company Subsidiary
of an amount not greater than $1,000,000 individually or $5,000,000 in the aggregate;
 

(xiv)            change
its fiscal year, revalue any of its material assets or make any material change to any of its material financial,
actuarial, reserving
or Tax accounting methods, policies, procedures or practices in any respect, except as required by GAAP or Regulation S-X of the
Exchange
Act;
 

(xv)            (A) make,
change or revoke any material Tax election with respect to the Company or any of its Subsidiaries, (B) file
any material Tax Return
other than in a manner consistent with past practice or file any material amended Tax Return, (C) enter into any “closing
agreement”
as described in Section 7121 of the Code (or any corresponding or similar provision of state, local or non-U.S. Law), Tax allocation
agreement
or Tax sharing agreement (other than any commercial agreement that does not relate primarily to Taxes) relating to or affecting
any material Tax liability of
the Company or any of its Subsidiaries, (D) extend or waive the application of any statute of limitations
regarding the assessment or collection of any
material Tax with respect to the Company or any of its Subsidiaries or (E) settle or
compromise any material Tax liability or surrender a right to a material
Tax refund with respect to the Company or any of its Subsidiaries,
except, in each case of clauses (A) through (E), as required by applicable Law or in the
ordinary course of business;
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(xvi)            amend,
extend, renew, terminate or enter into, or agree to any amendment or modification of, or waive, release or assign

any material rights
or claims under, or exercise any material options or rights of first offer or refusal under or terminate, any Company Material Contract
or
any Contract that would have been a Company Material Contract had it been entered into prior to the date of this Agreement;
 

(xvii)            abandon,
withdraw, terminate, suspend, abrogate, amend or modify in any respect any material Company Permits;
 

(xviii)            enter
into any transactions or Contracts with any Affiliate or other Person that would be required to be disclosed by the
Company under Item
404 of Regulation S-K of the SEC;
 

(xix)            fail
to use commercially reasonable efforts to maintain the Company’s insurance policies or comparable replacement
policies with respect
to the material assets, operations and activities of the Company and the Company Subsidiaries;
 

(xx)            forgive
any material loans or advances to any officers, employees, directors or other individual service providers of the
Company or any Company
Subsidiary, or any of their respective Affiliates, or change its existing borrowing or lending arrangements for or on behalf of
any of
such Persons in accordance with a Company Plan or otherwise, except in the ordinary course of business in connection with relocation activities
to
any employees of the Company or any Company Subsidiary;
 

(xxi)            enter
into, renew (other than automatic renewals without any action on behalf of the Company), amend or terminate any
Company Lease;
 

(xxii)            initiate
(or commit to initiate) any new clinical trials, including initiation of a new institutional review board process;
 

(xxiii)            adopt
a plan or agreement of complete or partial liquidation or dissolution, merger, consolidation, restructuring or
other reorganization of
the Company;
 

(xxiv)            enter
into a research or collaboration arrangement, that contemplates payments by or to the Company in excess of
$2,000,000 in any twelve (12)
month period; or
 

(xxv)            authorize,
agree or commit, or announce an intention, to take any of the actions described in clauses (i) through
(xxiv) of this Section 5.1(b).
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Section 5.2.            Access
to Information; Confidentiality.

 
(a)            Except
as prohibited by applicable Law, from and after the date of this Agreement until the earlier of the Effective Time and the

termination
of this Agreement in accordance with its terms, the Company will, use commercially reasonable efforts upon reasonable advance notice,
and
subject to applicable governmental restrictions and recommendations, to (i) give Parent and Purchaser and their respective Representatives,
at Parent’s
expense, reasonable access during normal business hours (under the supervision of appropriate Company personnel and
in a manner that does not
unreasonably interfere with normal business operations of the Company) to relevant employees and facilities
and to relevant books, contracts and records
of the Company and its Subsidiaries, (ii) permit Parent and Purchaser to make such non-invasive
inspections as they may reasonably request and (iii) cause
its and its Subsidiaries’ officers to furnish Parent and Purchaser
with such financial and operating data and other information with respect to the business,
properties, and personnel of the Company as
Parent or Purchaser may from time to time reasonably request; provided, however¸ that any such access will
be afforded
and any such information will be furnished at Parent’s expense; provided, further, that the purpose of any such access
in the case of clause (i),
or any such request, in the case of clauses (ii) and (iii), will be limited to the planning of any restructuring
and the integration of the Company, its
Subsidiaries and their respective businesses, on the one hand, with Parent, Parent’s Subsidiaries
and their respective businesses, on the other hand.
 

(b)            Information
obtained by Parent or Purchaser pursuant to Section 5.2(a) will constitute “Confidential Information”
under the
Confidentiality Agreement and will be subject to the provisions of the Confidentiality Agreement, with such Confidentiality
Agreement hereby amended to
limit the permitted use of any information supplied pursuant to Section 5.2(a) to the purpose
specified herein.
 

(c)            Nothing
in Section 5.2(a) requires the Company to permit any inspection, or to disclose any information, that in the reasonable
judgment of the Company (i) would violate any of its or its Affiliates’ respective obligations with respect to confidentiality
to a third party entered into
prior to the date hereof, (ii) would result in a violation of applicable Law, (iii) would result
in loss of legal protection, including the attorney-client privilege
and work product doctrine or (iv) relates to consideration of
the Contemplated Transactions, any Acquisition Proposal or any Intervening Event; provided,
in the case of clauses (i) through
(iii), that the Company shall use its commercially reasonable efforts to make alternative arrangements to afford such
access or furnish
such information without breaching such confidentiality obligation, losing such legal protection or violating applicable Law, as applicable.
 

Section 5.3.            Acquisition
Proposals.
 

(a)            The
Company will not, will cause its Subsidiaries not to, and will instruct its Representatives not to, directly or indirectly:
(i) initiate,
solicit, or knowingly encourage or knowingly facilitate the submission of any Acquisition Proposal, (ii) engage in discussions or
negotiations
with respect to any Acquisition Proposal or (iii) provide any non-public information to any Person (other than Parent,
Purchaser, or any designees of Parent
or Purchaser) in connection with any Acquisition Proposal. The Company will, and will cause its
Subsidiaries to, and will instruct its Representatives to,
immediately cease any solicitation, discussions, or negotiations with any Person
(other than Parent, Purchaser, or any designees of Parent or Purchaser)
with respect to any Acquisition Proposal and terminate access
to any physical or electronic data rooms relating to any Acquisition Proposal, and, to the
extent the Company has the right to do so,
will request the return or destruction of all confidential information provided by or on behalf of the Company or
its Subsidiaries to
any such Person.
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(b)            Notwithstanding
Section 5.3(a) or any other provision of this Agreement, if at any time following the date of this Agreement and

prior
to the approval of this Agreement by the Company Requisite Vote, (i) the Company has received a bona fide written Acquisition Proposal
that did not
result from a material breach of this Section 5.3 and (ii) the Company Board determines in good faith, after
consultation with outside counsel and its
financial advisor, that such Acquisition Proposal constitutes or is reasonably likely to lead
to or result in a Superior Proposal, then the Company may
(A) furnish information with respect to the Company and its Subsidiaries
to the Person making such Acquisition Proposal and its Representatives and
(B) participate in discussions or negotiations with such
Person and its Representatives regarding such Acquisition Proposal; provided, that, (1) the
Company will not, and will
instruct its Representatives not to, disclose any non-public information to such Person unless the Company (x) has entered into
a
confidentiality agreement with such Person existing as of the date of this Agreement or (y) first enters into a confidentiality agreement
with such Person,
in each case of clauses (x) and (y), with terms governing confidentiality that, taken as a whole, are not materially
less restrictive to the other Person than
those contained in the Confidentiality Agreement, except that such confidentiality agreement
need not include explicit or implicit standstill provisions that
would restrict the making of or amendment or modification to an Acquisition
Proposal, and (2) the Company will, as promptly as reasonably practicable,
and in any event within one (1) Business Day, provide
or make available to Parent any non-public information concerning the Company or its Subsidiaries
provided or made available to such other
Person that was not previously provided or made available to Parent and Purchaser.
 

(c)            The
Company will promptly (and in any event within one (1) Business Day) notify Parent of the receipt by the Company of any
Acquisition
Proposal or written indication by any Person that it is considering making an Acquisition Proposal. The Company will provide Parent promptly
(and in any event within one (1) Business Day) the identity of the Person making any such Acquisition Proposal or written indication
and a correct and
complete copy of such Acquisition Proposal or written indication (or, where such Acquisition Proposal is not in writing,
a description of the material terms
and conditions of such Acquisition Proposal, including any modifications thereto). The Company shall
keep Parent reasonably informed of the status (and
in any event no later than one (1) Business Day after the occurrence of any material
changes, developments, discussions or negotiations) of any such
Acquisition Proposal or written indication (including the material terms
and conditions thereof and of any modification thereto), and any material
developments, discussions and negotiations, including furnishing
copies of any written inquiries, correspondence and draft documentation.  The Company
will not, and will cause each Company Subsidiary
not to, enter into any agreement with any Person subsequent to the date of this Agreement that would
restrict the Company’s ability
to provide such information to Parent.
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(d)            The
Company Board and each committee thereof will not, subject to the terms and conditions of this Agreement, (i) cause or

permit the
Company to enter into any acquisition agreement, merger agreement, or similar definitive agreement (other than a confidentiality agreement
referred to and entered into in compliance with Section 5.3(b)) relating to any Acquisition Proposal (an “Alternative
Acquisition Agreement”) or (ii) make
a Change of Board Recommendation.
 

(e)            Notwithstanding
Section 5.3(d) or any other provision of this Agreement, prior to the approval of this Agreement by the Company
Requisite
Vote:
 

(i)            the
Company may terminate this Agreement to enter into an Alternative Acquisition Agreement if (A) the Company
receives an Acquisition
Proposal and the Company Board determines in good faith, after consultation with outside counsel and its financial advisor, that
such
Acquisition Proposal constitutes a Superior Proposal and that the failure to take such action would reasonably be expected to be inconsistent
with its
fiduciary duties under applicable Law; (B) the Company has notified Parent in writing that it intends to terminate this
Agreement to enter into an
Alternative Acquisition Agreement and (C) no earlier than the end of the Notice Period, the Company Board
or any committee thereof determines in good
faith, after consultation with outside counsel and its financial advisor, that the Acquisition
Proposal that is subject of the Determination Notice continues to
constitute a Superior Proposal and the failure to take such action would
reasonably be expected to be inconsistent with its fiduciary duties under applicable
Law, after taking into consideration the terms of
any proposed amendment or modification to this Agreement that Parent has committed to make during the
Notice Period;
 

(ii)            the
Company Board may make a Change of Board Recommendation if (A) the Company receives an Acquisition
Proposal and the Company Board
determines in good faith, after consultation with outside counsel and its financial advisor, that such Acquisition Proposal
constitutes
a Superior Proposal and that the failure to take such action would reasonably be expected to be inconsistent with its fiduciary duties
under
applicable Law, (B) the Company has notified Parent in writing that it intends to effect a Change of Board Recommendation and
(C) no earlier than the end
of the Notice Period, the Company Board determines in good faith, after consultation with outside counsel
and its financial advisor, that the Acquisition
Proposal that is subject of the Determination Notice continues to constitute a Superior
Proposal and the failure to make a Change of Board
Recommendation would reasonably be expected to be inconsistent with its fiduciary duties
under applicable Law, after taking into consideration any
changes to this Agreement that Parent has committed to make during the Notice
Period;
 

(iii)            other
than in connection with an Acquisition Proposal, the Company Board may make a Change of Board
Recommendation in response to an Intervening
Event if (A) the Company has notified Parent in writing that it intends to effect a Change of Board
Recommendation and (B) no
earlier than the end of the Notice Period, the Company Board or any committee thereof determines in good faith, after
consultation with
outside counsel and its financial advisor and after considering the terms of any proposed amendment or modification to this Agreement
that Parent has committed to make during the Notice Period, that the failure to effect a Change of Board Recommendation in response to
such Intervening
Event would reasonably be expected to be inconsistent with its fiduciary duties under applicable Law; and
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(iv)            during
any Notice Period, if requested by Parent, the Company will negotiate in good faith with Parent regarding

potential changes to this Agreement.
 
The provisions of this Section 5.3(e) apply to any
amendment to the financial terms of any applicable Superior Proposal with respect to Section 5.3(e)
(i) and Section 5.3(e)(ii) and
require a revised Determination Notice and a new Notice Period pursuant to Section 5.3(e)(i) or Section 5.3(e)(ii),
as the case
may be.
 

(f)            Nothing
contained in this Agreement prohibits (i) the Company Board from taking and disclosing to the holders of Common
Shares a position
contemplated by Rule 14e-2(a) and Rule 14d-9 promulgated under the Exchange Act or (ii) the Company or the Company
Board from
making any disclosure required under the Exchange Act or if the Company Board determined in good faith, after consultation
with outside counsel, that
failure to make such statement would be inconsistent with its fiduciary duties under applicable Law provided that
this clause (f) shall not be construed to
exclude such communications from the definition of “Change of Board Recommendation.”
 

Section 5.4.            Employment
and Employee Benefits Matters.
 

(a)            Parent
will, and will cause the Surviving Corporation and each of its other Subsidiaries to, for the one-year period following the
Effective
Time, maintain for each employee of the Company or any of its Subsidiaries at the Effective Time who remains so employed immediately
following
the Effective Time (each, a “Current Employee”) (i) each of base salary or wages (as applicable) and a target
annual cash incentive compensation
opportunity at least as favorable as that provided to the Current Employee as of immediately prior
to the Effective Time, (ii) employee benefits (other than
severance) that are at least as favorable in the aggregate as the employee
benefits (other than severance) maintained for and provided to the Current
Employees as of immediately prior to the Effective Time, and
(iii) severance benefits that are at least as favorable as the severance benefits provided by the
Company or a Company Subsidiary
to the Current Employee as of immediately prior to the Effective Time under the plans listed in Section 5.4(a) of the
Company Disclosure Letter. Each of the Company, Parent and Purchaser acknowledges that the occurrence of the Effective Time will constitute
a change in
control (or other similar term) of the Company under the terms of the Company Plans containing provisions triggering payment,
vesting or other rights
upon a change in control or similar transaction.
 

(b)            At
any time prior to the Effective Time, the Company may pay to each designated employee a bonus in such amount as is
determined by the Company
Board (or a committee of the Company Board) within the parameters disclosed in Section 5.4(b) of the Company Disclosure
Letter.
 

(c)            Parent
will, and will cause the Surviving Corporation to, cause service rendered by Current Employees to the Company and its
Subsidiaries prior
to the Effective Time to be taken into account for purposes of eligibility to participate, level of benefits and vesting, and accrual
of
vacation and paid-time-off under all employee benefit plans of Parent, the Surviving Corporation and its Subsidiaries, to the
same extent as such service
was taken into account under the corresponding Company Plans immediately prior to the Effective Time for those
purposes; provided, that, the foregoing
will not apply (i) to the extent that its application would result in a duplication
of benefits with respect to the same period of service or (ii) for any purpose
under a defined benefit pension plan, post-retirement
health or welfare plan, or any benefit plan that is frozen to new participants. Without limiting the
generality of the foregoing, Parent
will not, and will cause the Surviving Corporation to not, subject Current Employees to any eligibility requirements,
waiting periods,
actively-at-work requirements or pre-existing condition limitations under any employee benefit plan of Parent, the Surviving Corporation
or its Subsidiaries for any condition for which they would have been entitled to coverage under the corresponding Company Plan in which
they participated
prior to the Effective Time. Parent will use commercially reasonable efforts to give, or cause to be given, the Current
Employees credit under such
employee benefit plans for any eligible expenses incurred by such Current Employees and their covered dependents
under a Company Plan during the
portion of the year prior to the Effective Time for purposes of satisfying all co-payment, co-insurance,
deductibles, maximum out-of-pocket requirements,
and other out-of-pocket expenses applicable to such Current Employees and their covered
dependents in respect of the plan year in which the Effective
Time occurs.
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(d)            If
requested by Parent at least five (5) Business Days prior to the Closing Date, the Company shall adopt written resolutions of the

appropriate governing body in a form reasonably satisfactory to Parent (copies of which shall be provided to Parent prior to the Closing
and shall be subject
to Parent’s reasonable review and comment), to terminate each Company Plan intended to be qualified under Section 401(a) of
the Code (the
“Company 401(k) Plan”), and to fully vest the account balances of participants under such Company
401(k) Plan, in each case effective no later than the
Business Day preceding the Closing Date, subject to the occurrence of the Effective
Time. Parent shall use commercially reasonable efforts to permit each
Current Employee to immediately be eligible to participate in a
defined contribution plan intended to be tax-qualified that is sponsored by the Parent (a
“Parent 401(k) Plan”)
and to elect to make rollover contributions of “eligible rollover distributions” (within the meaning of Section 402(c)(4) of
the Code)
in cash or loan notes in an amount equal to the entire eligible rollover distribution distributable to such Current Employee
from the Company 401(k) Plan to
the Parent 401(k) Plan.
 

(e)            Without
limiting the generality of Section 8.6, no provision of this Agreement (i) prohibits Parent or the Surviving Corporation
from amending or terminating any individual Company Plan or any other employee benefit plan in accordance with its terms, (ii) requires
Parent or the
Surviving Corporation to keep any Person employed for any period of time, (iii) constitutes the establishment or adoption
of, or amendment to, any
Company Plan or other employee benefit plan or (iv) confers upon any Current Employee or any other Person
any third-party beneficiary or similar rights
or remedies.
 

Section 5.5.            Directors’
and Officers’ Indemnification and Insurance.
 

(a)            Parent
and Purchaser will cause the Surviving Corporation’s articles of organization and bylaws to contain provisions no less
favorable
with respect to indemnification, advancement of expenses, and exculpation from liabilities of present and former directors, officers,
and
employees of the Company than are currently provided in the Company Organizational Documents, which provisions may not be amended,
repealed, or
otherwise modified in any manner that would adversely affect the rights thereunder of any such individuals until the later
of (i) the expiration of the statute
of limitations applicable to such matters and (ii) six (6) years from the Effective
Time, and in the event that any Action is pending or asserted or any claim
made during such period, until the disposition of any such
Action or claim, unless such amendment, modification, or repeal is required by applicable Law.
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(b)            Without
limiting any additional rights that any Person may have under any agreement or Company Plan, from and after the

Effective Time, Parent
shall cause the Surviving Corporation to indemnify and hold harmless each present (as of the Effective Time) or former director or
officer
of the Company (each, together with such Person’s heirs, executors, administrators, or Affiliates, an “Indemnified Party”),
against all obligations to
pay a judgment, settlement, or penalty and reasonable expenses incurred in connection with any Action, whether
civil, criminal, administrative, arbitrative,
or investigative, and whether formal or informal, arising out of or pertaining to any action
or omission, including any action or omission in connection with
the fact that the Indemnified Party is or was an officer, director, employee,
Affiliate, fiduciary, or agent of the Company or its Subsidiaries, or of another
entity if such service was at the request of the Company,
whether asserted or claimed prior to, at, or after the Effective Time, to the fullest extent permitted
under applicable Law. In the event
of any such Action, Parent will cause the Surviving Corporation to each Indemnified Party reasonable expenses incurred
in the defense
of the Action, including reasonable attorneys’ fees (provided that any Person to whom expenses are advanced will have provided,
to the
extent required by the MBCA, an undertaking to repay such advances if it is finally determined that such Person is not entitled
to indemnification).
 

(c)            Notwithstanding
anything to the contrary in this Agreement, the Company may (or, if requested by Parent, shall) purchase prior to
the Effective Time,
and if the Company does not purchase prior to the Effective Time, the Surviving Corporation will purchase at or after the Effective
Time,
a tail policy under the current directors’ and officers’ liability insurance policies maintained at such time by the Company,
which tail policy (i) will
be effective for a period from the Effective Time through and including the date six (6) years after
the Effective Time with respect to claims arising from
facts or events that existed or occurred prior to or at the Effective Time and
(ii) will contain coverage that is at least as protective to such directors and
officers as the coverage provided by such existing
policies; provided, that, the annual premium for such tail policy may not be in excess of three hundred
percent (300%) of
the last annual premium paid prior to the Effective Time. Parent will cause such policy to be maintained in full force and effect for
their
full term, and cause all obligations of the Surviving Corporation thereunder to be honored by the Surviving Corporation.
 

(d)            Without
limiting any of the rights or obligations under this Section 5.5, from and after the Effective Time, the Surviving
Corporation
will keep in full force and effect, and will comply with the terms and conditions of, any agreement in effect as of the date of this Agreement
between or among the Company or any of its Subsidiaries and any Indemnified Party providing for the indemnification of such Indemnified
Party and
Parent hereby guarantees the obligations of the Surviving Corporation pursuant to such Agreements.
 

-41-



 

 
(e)            This
Section 5.5 will survive the consummation of the Merger and is intended to benefit, and is enforceable by, any Person or

entity
referred to in this Section 5.5. The indemnification and advancement provided for in this Section 5.5 is not exclusive
of any other rights to which the
Indemnified Party is entitled whether pursuant to Law, Contract, or otherwise. If the Surviving Corporation
or any of its successors or assigns
(i) consolidates with or merges into any other Person and is not the continuing or surviving
corporation or entity resulting from such consolidation or
merger or (ii) transfers all or a majority of its properties and assets
to any Person, then, and in each such case, Parent will make proper provisions such that
the successors and assigns of the Surviving Corporation
assume the applicable obligations set forth in this Section 5.5.
 

Section 5.6.            Further
Action; Efforts.
 

(a)            Subject
to the terms and conditions of this Agreement, prior to the Effective Time, each party will use its reasonable best efforts to
take, or
cause to be taken, all actions and to do, or cause to be done, all things necessary, proper, or advisable under applicable Laws to consummate
the
Merger and the other Contemplated Transactions as promptly as possible and, in any event, by or before the Outside Date. Notwithstanding
anything in this
Agreement to the contrary, the parties hereto agree to, or to cause their ultimate parent entity (as such term is defined
in the HSR Act) to, (i) make an
appropriate filing of a Notification and Report Form pursuant to the HSR Act and all other filings
required pursuant to applicable foreign Antitrust Laws
with respect to the Merger as promptly as practicable and in any event prior to
the expiration of any applicable legal deadline (provided that, unless
otherwise agreed by the Company and Parent in writing, the filing
of a Notification and Report Form pursuant to the HSR Act must be made within ten
(10) Business Days after the date of this
Agreement) and (ii) to supply as promptly as practicable any additional information and documentary material that
may be requested
pursuant to the HSR Act or any other Antitrust Law. The parties also will consult and cooperate with one another, and consider in good
faith the views of one another, in connection with, and provide to the other parties in advance, any analyses, appearances, presentations,
memoranda, briefs,
arguments, opinions, and proposals made or submitted by or on behalf of such party in connection with proceedings under
or relating to any Antitrust
Laws. Without limiting the foregoing, the parties hereto agree (A) to give each other reasonable advance
notice of all meetings with any Governmental
Body relating to any Antitrust Laws, (B) to give each other an opportunity to participate
in each of such meetings, (C) to the extent practicable, to give each
other reasonable advance notice of all substantive oral communications
with any Governmental Body relating to any Antitrust Laws, (D) if any
Governmental Body initiates a substantive oral communication
regarding any Antitrust Laws, to promptly notify the other party of the substance of such
communication, (E) to provide each other
with a reasonable advance opportunity to review and comment upon all substantive written communications
(including any analyses, presentations,
memoranda, briefs, arguments, opinions and proposals) with a Governmental Body regarding any Antitrust Laws
and (F) to provide each
other with copies of all substantive written communications to or from any Governmental Body relating to any Antitrust Laws. Any
such
disclosures or provision of copies by one party to the other may be made on an outside counsel basis, if appropriate. Parent agrees that,
between the
date of this Agreement and the Closing, neither Parent nor any of its Subsidiaries shall enter into any Contract with respect
to a transaction described in
Section 5.6(a) of the Company Disclosure Letter, if such transaction would reasonably be
expected to prevent the consummation of the Merger by the
Outside Date. Notwithstanding the foregoing, Parent shall control and lead all
communications, negotiations, timing decisions and strategy on behalf of the
parties hereto relating to any approval under the HSR Act
or any other Antitrust Laws and any litigation matters pertaining to the HSR Act or any other
Antitrust Laws applicable to the Merger,
and the Company shall take all reasonable actions to support Parent in connection therewith; provided that Parent
shall consult
in advance with, and consider in good faith the views of, the Company in respect of obtaining or concluding any such approvals or litigation
matters; provided, further, that neither Parent nor the Company shall enter into any timing agreement with a Governmental
Body regarding the timing of
the Closing without the prior written consent of the other party (such consent not to be unreasonably withheld,
conditioned or delayed).
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(b)            Each
of Parent and the Company shall, and shall cause each of its Subsidiaries to, use its reasonable best efforts to take any and all

actions
necessary to obtain any consents, clearances, or approvals required under or in connection with the HSR Act, the Sherman Act, as amended,
the
Clayton Act, as amended, the Federal Trade Commission Act, as amended, and any other federal, state or foreign Law designed to prohibit,
restrict, or
regulate actions for the purpose or effect of monopolization or restraint of trade or significant impediment of effective
competition (collectively “Antitrust
Laws”) to enable all waiting periods under applicable Antitrust Laws to expire,
and to avoid or eliminate impediments under applicable Antitrust Laws
asserted by any Governmental Body, in each case, to cause the Merger
to occur as promptly as possible and, in any event, by or before the Outside Date.
Notwithstanding anything in this Agreement to the contrary,
the parties agree that Parent, Purchaser or any other Subsidiary of Parent shall not be required
to: (i) agree to conditions imposed
by any Governmental Body or propose, negotiate, commit to and effect, by consent decree, hold separate order or
otherwise, the sale, divestiture,
licensing or disposition of assets or businesses of the Company, any Subsidiary of the Company, Parent or any Subsidiary of
Parent, (ii) accept
any operational restrictions, or otherwise propose, negotiate, take or commit to take actions that limit any of Parent’s, the Company’s,
the
Surviving Corporation’s or any other Subsidiary of Parent’s or the Company’s freedom of action with respect to,
or ability to retain or freely operate, any of
the assets, properties, licenses, rights, operations or businesses of Parent, the Company,
the Surviving Corporation or any other Subsidiary of Parent or the
Company, (iii) undertake or enter into agreements with any Governmental
Body or agree to the entry of an order by any Governmental Body, (iv) commit
to terminate, amend or replace any existing relationships
and contractual rights and obligations of Parent, the Company, the Surviving Corporation or any
other Subsidiary of Parent or the Company,
(v) terminate any relevant venture or other arrangement of Parent, the Company, the Surviving Corporation or
any Subsidiary of Parent
or the Surviving Corporation, or (vi) effectuate any other change or restructuring of Parent, the Company, the Surviving
Corporation
or any Subsidiary of Parent or the Company.  The Company shall not, and shall cause the Company Subsidiaries not to, take any of
the
foregoing actions in clauses (i) through (vi) with respect to the Company or any Company Subsidiary unless consented to
in writing by
Parent, provided that the Company shall, and shall cause each Company Subsidiary to, undertake such actions
if requested by Parent if the effectiveness of
such action is conditioned upon the occurrence of the Closing. Each party will bear its
own costs of preparing its own pre-merger notifications and similar
filings and notices in other jurisdictions and related expenses
incurred to make or obtain any approval, clearance or notice under any applicable Antitrust
Law (including under the HSR Act) or other
applicable Law, provided that Parent will be responsible for payment of the applicable filing fees for the
filings required under
the HSR Act and such other Antitrust Laws.
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(c)            Without
limiting the obligations in clauses (a) and (b) of this Section 5.6, in the event that any administrative or judicial
action or

proceeding is instituted (or threatened to be instituted) by a Governmental Body challenging the Merger, each of Parent, Purchaser
and the Company will
cooperate in all respects with each other and will use its reasonable best efforts to contest and resist any such
action or proceeding and to have vacated,
lifted, reversed, or overturned any decree, judgment, injunction, decision, or other order,
whether temporary, preliminary, or permanent, that is in effect and
that prohibits, prevents, or restricts consummation of the Merger.
 

(d)            If,
prior to the Effective Time (i) the U.K. Competition and Markets Authority (the “CMA”) indicates in writing to
Parent that it
has decided to formally investigate the Merger and, accordingly, requests Parent to submit a merger notice in the form
prescribed under the Enterprise Act
2002, (ii) the European Commission (the “EC”) indicates in writing to Parent
that a member state of the European Union or the EC is making, or has made,
a referral of the Merger to the EC under Article 22 of
the EU Merger Regulation or (iii) a merger control review is initiated or commenced by a
Governmental Body listed on Section 5.6(d) of
the Company Disclosure Letter, then, Parent shall provide to the Company a copy of such written indication
or filing, form or other submission
as promptly as practicable after its receipt or submission thereof, as applicable, and if such indication or filing, form or
other submission
shall have been so provided, approval of the Merger by the CMA under the Enterprise Act of 2002 or the EC under Article 22 of the
EU
Merger Regulation or such other Governmental Authority under the applicable Law in its jurisdiction, as the case may be, shall thereupon
be deemed to be
added to Section 6.1(a) of the Company Disclosure Letter.
 

(e)            Prior
to the Effective Time, each party will use commercially reasonable efforts to obtain any consents, approvals, or waivers of
third parties
with respect to any Contracts to which it is a party as may be necessary for the consummation of the Contemplated Transactions or required
by
the terms of any Contract as a result of the execution, performance, or consummation of the Contemplated Transactions; provided,
that, in no event will the
Company or its Subsidiaries be required to pay, prior to the Effective Time, any fee, penalty, or other
consideration (other than any such fee, penalty or
other consideration that Parent advances to the Company) or make any other accommodation
to any third party to obtain any consent, approval, or waiver
required with respect to any such Contract.
 

Section 5.7.            Public
Announcements. The initial press release with respect to this Agreement and the transactions contemplated hereby shall be a
joint
press release mutually agreed upon by Parent and the Company. Thereafter, the Company will not, and will cause each of its Subsidiaries
to not, and
Parent will not, and will cause each of its Subsidiaries to not, issue any press release or announcement concerning the Contemplated
Transactions without
the prior consent of the other (which consent may not be unreasonably withheld, conditioned, or delayed), except
any release or announcement required by
applicable Law or any rule or regulation of Nasdaq or any other stock exchange to which the
relevant party is subject, in which case the party required to
make the release or announcement will use commercially reasonable efforts
to allow each other party reasonable time to comment on such release or
announcement in advance of such issuance; it being understood
that the final form and content of any such release or announcement, to the extent so
required, will be at the final discretion of the
disclosing party. In addition to the exception set forth in the foregoing sentence, each of the Company and
Parent (and their respective
Subsidiaries) may make any public statements, disclosures or communications so long as the disclosures regarding this
Agreement and the
transactions contemplated hereby in such statements, disclosures or communications are consistent with previous public statements,
disclosures
or communications made accordance with this Section 5.7 and would not otherwise require the other party to make additional
public disclosure.
The restrictions of this Section 5.7 do not apply to a public announcement or press release issued in connection
with a Change of Board Recommendation
made in compliance with Section 5.3 and Parent shall not be required by this Section 5.7
to consult with or obtain prior consent of the Company with
respect to any public announcement or press release responsive to any public
announcement or press release issued by the Company pursuant to this
sentence.
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Section 5.8.            Approval
by Parent. Parent shall, promptly following execution of this Agreement, cause the sole shareholder
of Purchaser to

approve this Agreement in accordance with applicable Law and the certificate of incorporation and bylaws of Purchaser.
 

Section 5.9.            No
Control of the Company’s Business. Nothing contained in this Agreement gives Parent or Purchaser, directly or indirectly, the
right to control or direct the Company’s or any of its Subsidiaries’ operations prior to the Effective Time in violation of
applicable Law. Prior to the
Effective Time, the Company will exercise, consistent with the terms and conditions of this Agreement, complete
control and supervision over its and its
Subsidiaries’ respective operations.
 

Section 5.10.            Operations
of Purchaser. Prior to the Effective Time, Purchaser will not engage in any other business activities and will not incur
any liabilities
or obligations other than as contemplated herein or otherwise in connection with the Contemplated Transactions. Parent
shall take all actions
necessary to cause Purchaser to perform its obligations in accordance with this Agreement and to consummate the
Merger on the terms and conditions set
forth in this Agreement.
 

Section 5.11.            Ownership
of Company Securities. Prior to the Effective Time, Parent will not, and will cause each of its Subsidiaries to not, own
(directly
or indirectly, beneficially or of record) any Company Securities, and none of Parent, Purchaser, or their respective Affiliates will hold
any rights to
acquire any Company Securities except pursuant to this Agreement. Notwithstanding anything to the contrary contained herein,
the prohibitions set forth in
this Section 5.11 will not apply to any investment in any securities of the Company by
or on behalf of any pension or employee benefit plan or trust,
including (a) any direct or indirect interests in portfolio securities
held by an investment company registered under the Investment Company Act of 1940,
as amended, or (b) interests in securities comprising
part of a mutual fund or broad based, publicly traded market basket, or index of stocks approved for
such a plan or trust in which such
plan or trust invests and, in all cases, over which Parent, Purchaser, or their respective Subsidiaries exercise no
investment discretion
and provided such beneficial ownership does not result in an obligation by Parent, Purchaser, or their respective Subsidiaries to file
or
amend a Schedule 13D pursuant to the Exchange Act.
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Section 5.12.            Shareholder
Litigation. The Company will notify Parent of actions, suits, or claims instituted against the Company or any of its

directors or
officers relating to this Agreement or the Contemplated Transactions (“Shareholder Litigation”). Parent will have the
right to participate in the
defense of any such Shareholder Litigation, the Company will consult with Parent regarding the defense of
any such Shareholder Litigation and will
consider Parent’s views with respect to such Shareholder Litigation, and the Company will
not settle or compromise any Shareholder Litigation without the
prior written consent of Parent, not to be unreasonably withheld, delayed
or conditioned.
 

Section 5.13.            Proxy
Statement. The Company will, as soon as practicable following the date of this Agreement and in any event within fifteen
(15) Business
Days, prepare and file with the SEC the Proxy Statement in preliminary form, and the Company will use its reasonable best efforts to
respond
as promptly as practicable to any comments of the SEC with respect thereto.  The Company will notify Parent promptly of the receipt
of any
comments from the SEC or its staff and of any request by the SEC or its staff for amendments or supplements to the Proxy Statement
or for additional
information and will supply Parent with copies of all correspondence between the Company or any of its representatives,
on the one hand, and the SEC or
its staff, on the other hand, with respect to the Proxy Statement.  If at any time prior to the approval
of this Agreement by the Company Requisite Vote there
shall occur any event that should be set forth in an amendment or supplement to
the Proxy Statement, including correcting any information that has become
false or misleading in any material respect, the Company will
promptly prepare and mail to its stockholders such an amendment or supplement.  Parent and
its counsel shall be given a reasonable
opportunity to review the Proxy Statement before it is filed with the SEC and the Company shall give due
consideration to all reasonable
additions, deletions, or changes thereto suggested by Parent and its counsel.  The Company shall (i) commence mailing the
Proxy
Statement to the Company’s shareholders as promptly as practicable after filing with the SEC, and, in any event, either (a) the
first business day after
the date that is ten (10) calendar days after filing the Proxy Statement in preliminary form if, prior to
such date, the SEC does not provide comments or
indicates that it does not plan to provide comments or (b) within three (3) Business
Days of being informed by the SEC staff that it has no further
comments on the document, and (ii) take all necessary action, including
establishing a record date and completing a broker search pursuant to Section 14a-
13 of the Exchange Act, to permit the foregoing. 
Subject to the terms and conditions of this Agreement, including Section 5.3, the Proxy Statement will
include the Company
Board Recommendation.
 

Section 5.14.            Special
Meeting. The Company will, as soon as practicable following the date of this Agreement, duly call, give notice of,
convene and hold
a meeting of its stockholders (the “Special Meeting”) for the purpose of seeking the approval of this Agreement by
the Company
Requisite Vote and, subject to Section 5.3, will use its reasonable best efforts to solicit approval of this Agreement. 
The Company will schedule the Special
Meeting to be held within thirty (30) days of the initial mailing of the Proxy Statement; provided that
the Company may, without the prior consent of
Parent, and shall if requested by Parent, adjourn or postpone the Special Meeting if the
Company or Parent, as applicable, believes in good faith that such
adjournment or postponement is reasonably necessary to allow reasonable
additional time to (x) solicit additional proxies necessary to achieve quorum or
obtain approval of this Agreement by the Company
Requisite Vote at the Special Meeting (including any adjournment or postponement thereof), or
(y) distribute any supplement or amendment
to the Proxy Statement that the Company Board has determined in good faith after consultation with outside
legal counsel is necessary
under applicable Law and for such supplement or amendment to be reviewed by the Company’s shareholders prior to the Special
Meeting
(including any adjournment or postponement thereof), provided, however, that the Special Meeting shall not be postponed or adjourned for
more
than ten (10) Business Days in each instance or thirty (30) Business Days in the aggregate from the originally scheduled date
of the Special Meeting
without the prior written consent of Parent (if such postponement or adjournment is made by the Company) or by
mutual agreement of the Company and
Parent (if such postponement or adjournment is requested by Parent).
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Section 5.15.            Director
Resignations. Prior to the Effective Time, the Company will use its reasonable best efforts to cause each director of the

Company
to execute and deliver a letter effectuating such director’s resignation, effective as of the Effective Time, as a director of the
Company.
 

Section 5.16.            Takeover
Laws. If any “fair price,” “business combination” or “control share acquisition” statute or other
similar statute or
regulation is or may become applicable to any of the transactions contemplated hereby, the parties hereto will use
their respective commercially reasonable
efforts to (a) take such actions as are reasonably necessary so that the transactions contemplated
hereunder may be consummated as promptly as practicable
on the terms contemplated hereby and (b) otherwise take all such actions
as are reasonably necessary to eliminate or minimize the effects of any such
statute or regulation on such transactions.
 

Section 5.17.            Treatment
of Company Indebtedness. The Company shall deliver to Parent, at least two Business Days prior to the Closing, the
Payoff Documentation
in final, fully executed form, and shall deliver agreed-form drafts of such Payoff Documentation to Parent at least five Business
Days
prior to the Closing.
 

ARTICLE VI
CONDITIONS OF MERGER

 
Section 6.1.            Conditions
to Obligation of Each Party to Effect the Merger. The respective obligations of each party to effect the Merger are

subject to the
satisfaction at or prior to the Effective Time of each of the following conditions:
 

(a)            Any
applicable waiting period (or extension thereof) under the HSR Act, and any commitment by the parties (if any) not to
consummate the Merger
before a certain date under a timing agreement with a Governmental Body, shall have expired or been terminated, and any
approvals or clearances
applicable to the Merger in accordance with the foreign Antitrust Laws listed on Section 6.1(a) of the Company Disclosure
Letter
shall have been obtained or given.
 

(b)            No
order, injunction or decree issued by any Governmental Body of competent jurisdiction preventing the consummation of the
Merger is in
effect. No statute, rule, regulation, order, injunction, or decree has been enacted, entered, promulgated, or enforced (and continue to
be in
effect) by any Governmental Body that prohibits or makes illegal the consummation of the Merger.
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(c)            This
Agreement has been approved by the Company Requisite Vote.

 
Section 6.2.            Additional
Conditions to the Obligations of Parent and Purchaser. The respective obligations of each of Parent and Purchaser to

effect the Merger
are subject to the satisfaction or waiver at or prior to the Effective Time of each of the following additional conditions:
 

(a)            (i) Each
of the representations and warranties set forth in Section 3.3(a), (b) and (e) (Capital Stock) and the first sentence
of
Section 3.9 (Absence of Certain Developments) shall be true and correct in all respects, except, in the case of Section 3.3(a),
(b) and (e) (Capital Stock), for
de minimis inaccuracies, as of the Closing Date as though made on and as of such
date and time (except to the extent that any such representation and
warranty expressly speaks as of an earlier date, in which case such
representation and warranty shall be true and correct, except for de minimis
inaccuracies, as of such earlier date), (ii) each
of the representations and warranties set forth in Section 3.1 (Organization and Corporate Power) (other than
the last sentence
of Section 3.1), Section 3.2 (Authorization; Valid and Binding Agreement), and Section 3.21 (Brokerage)
shall be true and correct in all
material respects as of the Closing Date as though made on and as of such date and time (except to the
extent that any such representation and warranty
expressly speaks as of an earlier date, in which case such representation and warranty
shall be true and correct in all material respects as of such earlier
date), and (iii) each of the other representations and warranties
of the Company contained in this Agreement shall be true and correct as of the Closing Date
as though made on and as of such date and
time (except to the extent that any such representation and warranty expressly speaks as of an earlier date, in
which case such representation
and warranty shall be true and correct as of such earlier date), except, in the case of this clause (iii), where the failure of
such representations
and warranties to be true and correct (without giving effect to any limitation as to “materiality” or “Company Material
Adverse
Effect”) has not had, individually or in the aggregate, a Company Material Adverse Effect.
 

(b)            The
Company shall have performed and complied with, in all material respects, its obligations and covenants required to be
performed by it
under this Agreement at or prior to the Effective Time.
 

(c)            Since
the date of the Agreement, there shall not have occurred a Company Material Adverse Effect that is continuing.
 

(d)            The
Company shall have delivered to Parent a certificate dated as of the Closing Date signed on behalf of the Company by a senior
executive
officer of the Company to the effect that the conditions set forth in Section 6.2(a), Section 6.2(b) and
Section 6.2(c) have been satisfied as of the
Closing Date.
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Section 6.3.            Additional
Conditions to the Obligations of the Company. The obligations of the Company to effect the Merger are subject to the

satisfaction
or waiver at or prior to the Effective Time of each of the following additional conditions:
 

(a)            (i) Each
of the representations and warranties set forth in Section 4.1 (Organization and Corporate Power), Section 4.2
(Authorization; Valid and Binding Agreement), and Section 4.7 (Brokerage) shall be true and correct in all material respects
as of the Closing Date as
though made on and as of such date and time (except to the extent that any such representation and warranty
expressly speaks as of an earlier date, in which
case such representation and warranty shall be true and correct in all material respects
as of such earlier date) and (ii) each of the other representations and
warranties of Parent and Purchaser contained in this Agreement
shall be true and correct as of the Closing Date as though made on and as of such date and
time (except to the extent that any such representation
and warranty expressly speaks as of an earlier date, in which case such representation and warranty
shall be true and correct as of such
earlier date), except, in the case of this clause (ii), where the failure of such representations and warranties to be true and
correct
(without giving effect to any limitation as to “materiality” or “Parent Material Adverse Effect”) has not had,
individually or in the aggregate, a
Parent Material Adverse Effect.
 

(b)            Each
of Parent and Purchaser shall have performed and complied with, in all material respects, its obligations and covenants
required to be
performed by it under this Agreement at or prior to the Effective Time.
 

(c)            Parent
shall have delivered to the Company a certificate dated as of the Closing Date signed on behalf of Parent by a senior
executive officer
of Parent to the effect that the conditions set forth in Section 6.3(a) and Section 6.3(b) have been
satisfied as of the Closing Date.
 

ARTICLE VII
TERMINATION, AMENDMENT AND WAIVER

 
Section 7.1.            Termination
by Mutual Agreement. This Agreement may be terminated, and the Merger may be abandoned, at any time prior to

the Effective Time, by
mutual written consent of Parent and the Company.
 

Section 7.2.            Termination
by Either Parent or the Company. This Agreement may be terminated, and the Merger may be abandoned, at any time
prior to the Effective
Time, by Parent or the Company if:
 

(a)            any
court of competent jurisdiction or other Governmental Body of competent jurisdiction has issued a final order, decree, or
ruling, or taken
any other final action permanently restraining, enjoining, or otherwise prohibiting the Merger, and such order, decree, ruling, or other
action
has become final and non-appealable; provided, however, that the terms of this Section 7.2(a) are
not available to any party whose material breach of this
Agreement was the proximate cause of such order, decree, ruling or action;
 

(b)            the
Effective Time has not occurred on or prior to August 30, 2024 (the “Outside Date”); provided that the
Outside Date shall be
automatically extended to May 30, 2025 if (A) on the third (3rd) Business Day prior to the date that would
otherwise be the Outside Date but for this
proviso, the conditions set forth in Section 6.1(a) or Section 6.1(b) (if
the statute, rule, regulation, order, injunction, or decree that has
caused Section 6.1(b) to not be satisfied relates
to Antitrust Laws) have not been satisfied or waived on or prior to such date, and (B) all other conditions
set forth in Article VI have
been satisfied or waived (or in the case of conditions that by their terms are to be satisfied at the Closing, shall be capable of
being
satisfied on such date), provided, further, that the right to terminate this Agreement in accordance with this Section 7.2(b) will
not be available to any
party hereto whose material breach of this Agreement has proximately caused the failure of the Effective Time
to occur by such date; or
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(c)            if
the Company Requisite Vote is not obtained upon a vote taken thereon at the Special Meeting duly convened therefor or at any

adjournment
or postponement thereof.
 

Section 7.3.            Termination
by the Company. This Agreement may be terminated, and the Merger may be abandoned, at any time prior to the
Effective Time, by the
Company if:
 

(a)            there
has been a breach of any covenant or agreement made by Parent or Purchaser in this Agreement, or any representation or
warranty of Parent
or Purchaser is inaccurate or becomes inaccurate after the date of this Agreement, such that a condition set forth
in Section 6.3(a) or Section 6.3(b) would
not be then satisfied, measured as of the time the Company asserts a right of termination under
this Section 7.3(a), and
such breach or inaccuracy is not capable of being cured within thirty (30) days following receipt by Parent or Purchaser of written
notice
of such breach or inaccuracy or, if such breach or inaccuracy is capable of being cured within such period, it has not been cured within
such period;
provided that the Company will not be entitled to terminate this Agreement pursuant to this Section 7.3(a) at
any time as of which the Company is in
breach of any representation, warranty, covenant or agreement such that a condition set forth in Section 6.2(a) or Section 6.2(b) would
not be then satisfied,
measured as of such time; or
 

(b)            in
order to enter into an Alternative Acquisition Agreement in respect of a Superior Proposal in accordance with Section 5.3,
provided that the Company has paid or substantially concurrently pays the Company Termination Fee due pursuant to Section 7.5(b).
 

Section 7.4.            Termination
by Parent. This Agreement may be terminated, and the Merger may be abandoned, at any time prior to the Effective
Time, by Parent if:
 

(a)            there
has been a breach of any covenant or agreement made by the Company in this Agreement, or any representation or warranty
of the Company
is inaccurate or becomes inaccurate after the date of this Agreement, such that a condition set forth
in Section 6.2(a) or Section 6.2(b) would
not be then satisfied, measured as of the time Parent asserts a right of termination under this Section 7.4(a), and
such
breach or inaccuracy is not capable of being cured within thirty (30) days following receipt by the Company of written notice of such
breach or
inaccuracy or, if such breach or inaccuracy is capable of being cured within such period, it has not been cured within such
period; provided that Parent will
not be entitled to terminate this Agreement pursuant to this Section 7.4(a) at
any time as of which Parent or Purchaser is in breach of any representation,
warranty, covenant or agreement such that a condition set
forth in Section 6.3(a) or Section 6.3(b) would not be then satisfied, measured as of such
time; or
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(b)            if
at any time prior to the receipt of the Company Requisite Vote, the Company Board or any committee thereof effects a Change

of Board Recommendation.
 

Section 7.5.            Effect
of Termination.
 

(a)            Any
termination of this Agreement in accordance with this Article VII will be effective immediately upon the delivery of a written
notice of the terminating party to the non-terminating party and, if then due, payment of the Company Termination Fee or Reverse Termination
Fee, as
applicable. In the event of termination of this Agreement pursuant to this Article VII, this Agreement (other than
Section 5.2(b), Article VII and
Article VIII, each of which will survive any termination of this Agreement)
will become void and of no effect with no liability on the part of any party (or
of any of its Representatives); provided, however,
that except in a circumstance where the Reverse Termination Fee is paid pursuant to Section 7.5(c), no
such termination will
relieve any Person of any liability for damages resulting from material breach of this Agreement that is a consequence of an act or
omission
intentionally undertaken by the breaching party with the knowledge that such act or omission would result in a material breach of this
Agreement
(an “Intentional Breach”).
 

(b)            In
the event that:
 

(i)            this
Agreement is terminated by the Company pursuant to Section 7.3(b);
 

(ii)            this
Agreement is terminated by Parent pursuant to Section 7.4(b); or
 

(iii)            (A) this
Agreement is terminated by either Parent or the Company pursuant to Section 7.2(b) or Section 7.2(c) or
by
Parent pursuant to Section 7.4(a) as a result of a breach by the Company of any of its covenants in this Agreement,
(B) any Person has publicly disclosed or
otherwise made known to the Company Board an Acquisition Proposal after the date of this
Agreement and prior to such termination (or prior to the
Special Meeting, in the case of a termination pursuant to Section 7.2(c))
and has not irrevocably withdrawn such Acquisition Proposal prior to such
termination (or prior to the Special Meeting, in the case of
a termination pursuant to Section 7.2(c)) and (C) within twelve (12) months after such
termination, the Company enters
into an Alternative Acquisition Agreement with respect to an Acquisition Proposal or an Acquisition Proposal is
consummated (provided,
that, for purposes of clause (C) of this Section 7.5(b)(iii), references to “20%” in the definition
of Acquisition Proposal will be
substituted for “50%”);
 
then, in any such case, the Company will pay Parent a termination fee
of $353,500,000 (the “Company Termination Fee”), by wire transfer of immediately
available funds to the account or
accounts designated by Parent. Any payment required to be made (1) pursuant to clause (i) of this Section 7.5(b) will
be
paid prior to or substantially concurrently with such termination, (2) pursuant to clause (ii) of this Section 7.5(b) will
be paid no later than two (2) Business
Days after such termination and (3) pursuant to clause (iii) of this Section 7.5(b) will
be payable to Parent upon the earlier of the consummation of the
Acquisition Proposal or the execution of an Alternative Acquisition Agreement
with respect to the Acquisition Proposal. The Company will not be required
to pay the Company Termination Fee pursuant to this Section 7.5(b) more
than once. In the event that the Company Termination Fee becomes payable
pursuant to this Section 7.5(b) and is paid
in accordance with this Section 7.5(b), Parent’s receipt of the Company Termination Fee is the sole and exclusive
remedy
of Parent and Purchaser in respect of this Agreement;  provided, that Parent may seek specific performance in accordance with Section 8.13,
but in
no event shall Parent or Purchaser be entitled to both specific performance that results in the Closing and the payment of the
Company Termination Fee.
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(c)            In
the event that (i) Parent or the Company terminates this Agreement pursuant to (x) Section 7.2(a) and such
order, decree, ruling

or other action that gives rise to such termination right is in respect of, pursuant to or arises under any Antitrust
Law or (y) Section 7.2(b), (ii)  at the time
of such termination, (A) the condition set forth in Section 6.1(c) has
been satisfied, (B) any of the conditions set forth
in Section 6.1(a) or Section 6.1(b) has
not been satisfied (and, in the case of Section 6.1(b), the statute, rule, regulation, order, injunction, or decree that
has
caused Section 6.1(b) to not be satisfied is in respect of, pursuant to or arises under any Antitrust Law),
(C) all of the conditions set forth in Section 6.2 are
satisfied (or, in the case of conditions that by their
terms are to be satisfied at the Closing, are capable of being satisfied on such date), and (D) a breach by
the Company of its obligations
in Section 5.6 has not contributed materially and substantially to the applicable order, decree, ruling or other
action that
gives rise to the termination right pursuant to Section 7.2(a) or the failure of any of the conditions
set forth in Section 6.1(a) or Section 6.1(b) to be
satisfied, then Parent will pay or cause
to be paid to the Company a termination fee of $656,500,000 (the “Reverse Termination Fee”) no later than two
(2) Business
Days after such termination by wire transfer of immediately available funds to the account or accounts designated by the Company. Parent
will
not be required to pay the Reverse Termination Fee pursuant to this Section 7.5(c) more than once. In the event
that the Reverse Termination Fee becomes
payable pursuant to this Section 7.5(c) and is paid in accordance with this
Section 7.5(c), the Company’s right to receive the Reverse Termination Fee is the
sole and exclusive remedy of the Company
in respect of this Agreement; provided, that Company may seek specific performance in accordance
with Section 8.13, but
in no event shall the Company be entitled to both specific performance that results in the Closing and the payment of the Reverse
Termination
Fee .
 

(d)            Each
of the Company and Parent acknowledges that the agreements contained in Section 7.5(b) and Section 7.5(c) are
an integral
part of the Contemplated Transactions, and that, without these agreements, Parent, Purchaser and the Company would not have
entered into this
Agreement. Accordingly, if the Company or Parent, as applicable, fails to promptly pay the amount due pursuant to Section 7.5(b) or
Section 7.5(c), as
applicable, and, in order to obtain such payment, Parent or Purchaser or the Company, as applicable, commences
a suit that results in a judgment against the
Company for the amount set forth in Section 7.5(b) or against Parent for
the amount set forth in Section 7.5(c), the Company will pay to Parent, or Parent
will pay to the Company, as applicable,
interest on such amount at the prime rate as published in the Wall Street Journal in effect on the date such payment
was required to be
made through the date of payment.
 

Section 7.6.            Expenses.
Except as otherwise specifically provided herein, each party will bear its own expenses in connection with this
Agreement and the Contemplated
Transactions.
 

Section 7.7.            Amendment
and Waiver. This Agreement may be amended by the parties hereto by action taken by or on behalf of their respective
boards of directors
at any time prior to the Effective Time, whether before or after approval of this Agreement by the holders of Common Shares; provided,
however, that, after approval of this Agreement by the Requisite Company Vote, no amendment may be made that (i) is prohibited
by Section 11.02(e) of
the MBCA or (ii) by Law or any applicable rule or regulation of any stock exchange requires
the further approval of the shareholders of the Company
without such further approval. This Agreement may not be amended except by an
instrument in writing signed by the parties hereto. At any time prior to
the Effective Time, the Company, on the one hand, and Parent
and Purchaser, on the other hand, may (a) extend the time for the performance of any of the
obligations or other acts of the other,
(b) waive any inaccuracies in the representations and warranties of the other contained herein or in any document
delivered pursuant
hereto, and (c) subject to the requirements of applicable Law, waive compliance by the other with any of the agreements or conditions
contained herein. Any such extension or waiver will be valid only if set forth in an instrument in writing signed by the party or parties
to be bound thereby.
The failure of any party to assert any rights or remedies will not constitute a waiver of such rights or remedies.
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ARTICLE VIII

GENERAL PROVISIONS
 

Section 8.1.            Non-Survival
of Representations, Warranties, Covenants and Agreements. None of the representations, warranties, covenants and
agreements in this
Agreement or in any instrument delivered pursuant to this Agreement, including any rights arising out of any breach of such
representations,
warranties, covenants and agreements, will survive the Effective Time, except for (a) those covenants and agreements contained herein
that
by their terms apply or are to be performed in whole or in part after the Effective Time and (b) this Article VIII.
The Confidentiality Agreement will
survive termination of this Agreement in accordance with its terms.
 

Section 8.2.            Notices.
All notices, requests, claims, demands and other communications hereunder must be in writing and must be given (and
will be deemed to
have been duly given): (a) when delivered, if delivered in Person, (b) when sent, if sent by email, (c) three (3) Business
Days after
sending, if sent by registered or certified mail (postage prepaid, return receipt requested) and (d) one (1) Business
Day after sending, if sent by overnight
courier, in each case, to the respective parties at the following addresses (or at such other
address for a party as have been specified by like notice):
 

(i)            if
to Parent, Intermediate Sub or Purchaser:
 

AbbVie Inc.
1 North Waukegan Road
North Chicago, Illinois 60064
Attention:            Executive
Vice President, General Counsel

      and Secretary
Email:                    perry.siatis@abbvie.com
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with an additional copy (which will not constitute
notice) to:

 
Wachtell, Lipton, Rosen & Katz
51 West 52nd Street
New York, NY 11222
Attention:            David
K. Lam
                              Steven
R. Green
Email:                    DKLam@wlrk.com
                              SRGreen@wlrk.com

 
(ii)            if
to the Company:

 
ImmunoGen, Inc.
830 Winter Street, Waltham, MA 02451
Attention: Mark J. Enyedy, President and Chief Executive
Officer
Email:

 
with an additional copy (which will not constitute
notice) to:

 
Ropes &
Gray LLP
Prudential Tower
800 Boylston Street
Boston, MA 02199
Attention:     Tara M. Fisher
Email: tara.fisher@ropesgray.com

 
Section 8.3.            Certain
Definitions. For purposes of this Agreement the term:

 
“Acquisition Proposal” means any
inquiry, offer or proposal made or renewed by a Person or group (other than Parent or Purchaser)

relating to any direct or indirect acquisition,
purchase, sale, license, lease or other disposition of beneficial ownership of twenty percent (20%) or more of
the total voting power
of any class of equity securities of the Company or twenty percent (20%) or more of the consolidated total assets of the Company
and its
Subsidiaries, pursuant to a merger, consolidation, or other business combination, sale of shares of capital stock, sale of assets, tender
offer or
exchange offer, or similar transaction, including any single or multi-step transaction or series of related transactions, in
each case, other than the Merger.
 

“Action” means any legal, civil,
criminal, administrative, regulatory, arbitral, mediatory, enforcement, civil penalty, alternative dispute
resolution, examination, debarment,
seizure or other proceeding, litigation, suit, action, charge, complaint, subpoena, prosecution, claim, audit, assessment,
inquiry or
investigation.
 

“Affiliate” of any particular
Person means any other Person controlling, controlled by or under common control with such particular
Person. For the purposes of this
definition, “controlling,” “controlled” and “control” mean the possession, directly or indirectly,
of the power to direct the
management and policies of a Person whether through the ownership of voting securities, contract or otherwise.
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“Agreement” has the meaning set
forth in the Preamble.

 
“Alternative Acquisition Agreement”
has the meaning set forth in Section 5.3(d).

 
“Antitrust Laws” has the meaning
set forth in Section 5.6(b).

 
“Anti-Corruption Laws” has the
meaning set forth in Section 3.20(j).

 
“Articles of Merger” has the meaning
set forth in Section 1.2.

 
“Balance Sheet Date” means September 30,
2023.

 
“Book-Entry Share” has the meaning
set forth in Section 2.4(b).

 
“Business Data” has the meaning
set forth in Section 3.14(i).

 
“Business Day” means any
day other than Saturday, Sunday or a U.S. federal holiday, and shall consist of the time period from 12:01

a.m. through 12:00 midnight
Eastern time (or, in the case of determining a date when any payment is due, each day (other than a Saturday or Sunday) on
which banks
are open in New York, New York).
 

“Certificate” has the meaning
set forth in Section 2.4(b).
 

“Certificate of Designation” means
the Certificate of Designation of Series A Convertible Preferred Stock of the Company.
 

“Change of Board Recommendation”
means (a) the withdrawal, amendment, change, modification or qualification of, or otherwise
proposal publicly to withdraw, amend,
change, modify or qualify, in a manner adverse to Parent or Purchaser, the Company Board Recommendation,
(b) the failure by the Company,
within ten (10) Business Days of the commencement of a tender or exchange offer for Common Shares that constitutes an
Acquisition
Proposal by a Person other than Parent or any of its Affiliates, to file a Schedule 14D-9 pursuant to Rule 14e-2 and Rule 14d-9
promulgated
under the Exchange Act recommending that the holders of Common Shares reject such Acquisition Proposal and not tender any
Common Shares into such
tender or exchange offer, (c) the failure by the Company Board to publicly reaffirm the Company Board Recommendation
within ten (10) Business Days of
receiving a written request from Parent to provide such public reaffirmation following receipt by
the Company of a publicly announced Acquisition
Proposal, (d) failing to make the Company Board Recommendation in the Proxy Statement
or (e) approving or recommending or declaring advisable, or
otherwise proposing publicly to approve or recommend or declare advisable,
any Acquisition Proposal.
 

“Closing” has the meaning set
forth in Section 1.2.
 

“Closing Date” has the meaning
set forth in Section 1.2.
 

“CMA” has the meaning set forth
in Section 5.6(d).
 

“Code” means the United States
Internal Revenue Code of 1986, as amended.
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“Common Share” has the meaning
set forth in the Recitals.

 
“Common Shares” has the meaning
set forth in the Recitals.

 
“Company” has the meaning set
forth in the Preamble.

 
“Company Board” has the meaning
set forth in the Recitals.

 
“Company Board Recommendation”
has the meaning set forth in Section 3.2.

 
“Company Credit Agreement” means
that certain Loan Agreement, dated as of April 6, 2023, among the Company, the guarantors from

time to time party thereto, the lenders
from time to time party thereto, and Biopharma Credit PLC, as collateral agent, together with any other bank
financing or credit agreements
entered into by the Company and its Subsidiaries, in each case, as amended, restated, supplemented or otherwise modified.
 

“Company Common Stock” means Common
Stock, $0.01 par value per share, of the Company.
 

“Company
Equity Plans” means the Company’s (i) Amended and Restated 2018 Employee, Director and Consultant Equity Incentive
Plan, (ii) Inducement Equity Incentive Plan, as amended, (iii) 2016 Employee, Director and Consultant Equity Incentive Plan,
(iv) 2006 Employee,
Director and Consultant Equity Incentive Plan and (v) 2004 Non-Employee Director Compensation and Deferred
Share Unit Plan.
 

“Company Disclosure Letter” has
the meaning set forth in Article III.
 

“Company DSU” has the meaning
set forth in Section 2.2(a)(i).
 

“Company Equity Awards” has the
meaning set forth in Section 2.2(a)(i).
 

“Company ESPP” has the meaning
set forth in Section 2.2(a)(i).
 

“Company FDA Permits” has the
meaning set forth in Section 3.20(a).
 

“Company Leased Real Property”
has the meaning set forth in Section 3.11(b).
 

“Company Leases” has the meaning
set forth in Section 3.11(b).
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“Company Material Adverse Effect”
means any change, effect, event, inaccuracy, occurrence, or other matter that has had, or would

reasonably be expected to have, individually
or in the aggregate, a material adverse effect on the business, condition (financial or otherwise), assets,
operations, or results of
operations of the Company and its Subsidiaries, taken as a whole; provided, however, that any changes, effects, events,
inaccuracies, occurrences, or other matters resulting from any of the following will not be deemed to constitute a Company Material Adverse
Effect and
will be disregarded in determining whether a Company Material Adverse Effect has occurred: (a) matters generally affecting
the United States or foreign
economies, financial or securities markets, or political, legislative, or regulatory conditions, or the industry
in which the Company and its Subsidiaries
operate, except to the extent such matters have a disproportionate adverse effect on the Company
and its Subsidiaries, taken as a whole, relative to the
impact on other companies in the industry in which the Company and its Subsidiaries
operate; (b) the execution or announcement of this Agreement or the
Contemplated Transactions, including the initiation or settlement
of any legal proceedings commenced by or involving (i) any Governmental Body in
connection with this Agreement or the Contemplated
Transactions or (ii) any current or former shareholder of the Company (on their own or on behalf of
the Company), in each case of
clauses (i) and (ii), arising out of or related to this Agreement or the Contemplated Transactions (it being understood and
agreed
that this clause (b) will not apply with respect to any representation or warranty the purpose of which is to address
the consequences of the
execution or announcement of this Agreement or the Contemplated Transactions); (c) any change, in and of
itself, in the market price or trading volume of
the Common Shares; provided, that, this exception will not preclude a determination
that a matter underlying such change has resulted in or contributed to
a Company Material Adverse Effect unless excluded under another
clause; (d) acts of war or terrorism (including cyber attacks and computer hacking),
national emergencies, U.S. federal government
shutdowns, natural disasters, weather or environmental events or health emergencies, including pandemics
or epidemics (or the escalation
of any of the foregoing), except to the extent such matters have a disproportionate adverse effect on the Company and its
Subsidiaries,
taken as a whole, relative to the impact on other companies in the industry in which the Company and its Subsidiaries operate; (e) changes
after the date of this Agreement in Laws, regulations, or accounting principles, except to the extent such changes have a disproportionate
adverse effect on
the Company and its Subsidiaries, taken as a whole, relative to the impact on other companies in the industry in which
the Company and its Subsidiaries
operate; (f) the performance of this Agreement and the Contemplated Transactions, including compliance
with covenants set forth herein (it being
understood and agreed that this clause (f) will not apply with respect
to Section 5.1(a) or any representation or warranty the purpose of which is to address
the consequences of the execution
or announcement of this Agreement or the Contemplated Transactions), or any action taken or omitted to be taken by the
Company (i) at
the written request of Parent or Purchaser or (ii) due to Parent not granting a consent requested by the Company; (g) any failure,
in and of
itself, by the Company to meet any internal or analyst projections or forecasts or estimates of revenues, earnings, or other
financial metrics for any period
or (h) the matters set forth on Section 8.3(a) of the Company Disclosure Letter;
provided, that, this exception will not preclude a determination that a matter
underlying such failure has resulted in or
contributed to a Company Material Adverse Effect unless excluded under another clause.
 

“Company Material Contract” has
the meaning set forth in Section 3.13(a).
 

“Company Organizational Documents”
has the meaning set forth in Section 3.1.
 

“Company Permits” has the meaning
set forth in Section 3.10(c).
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“Company Plan” means a Plan that
the Company or any of its Subsidiaries sponsors, maintains, contributes to, is obligated to contribute

to, in each case, for the benefit
of any current or former officer, director, employee or individual independent contractor of the Company or any of its
Subsidiaries, or
with respect to which the Company or any of its Subsidiaries has any material Liability; provided, however, that Company
Plan will not
include any Plan that is sponsored or maintained by a Governmental Body or maintained for the benefit of current or former
officers, directors, employees
or individual independent contractors of the Company or any of its Subsidiaries who are primarily located
in a jurisdiction other than the United States if
the benefits provided thereunder are required to be provided by statute and do not exceed
the level of benefits required to be so provided. For clarity,
“Company Plans” includes “Company Equity Plans.”
 

“Company Preferred Stock” means
Preferred Stock, $0.01 par value per share, of the Company.
 

“Company Registered Intellectual Property”
has the meaning set forth in Section 3.14(a).
 

“Company RSU” has the meaning
set forth in Section 2.2(a)(i).
 

“Company SEC Documents” has the
meaning set forth in Section 3.7(a).
 

“Company
Securities” means (i) shares of capital stock or other voting securities of or ownership interests in the Company,
(ii) securities
of the Company convertible into or exchangeable for shares of capital stock or other voting securities of or ownership
interests in the Company,
(iii) warrants, calls, options or other rights to acquire from the Company, or other obligation of the
Company to issue, any capital stock, voting securities or
securities convertible into or exchangeable for capital stock or voting securities
of the Company or (iv) restricted shares, stock appreciation rights,
performance units, contingent value rights, “phantom”
stock or similar securities or rights that are derivative of, or provide economic benefits based,
directly or indirectly, on the value
or price of, any capital stock of or voting securities of the Company.
 

“Company Series A Preferred Stock”
means Series A Convertible Preferred Stock, $0.01 par value per share, of the Company.
 

“Company Stock Option” has the
meaning set forth in Section 2.2(a)(i).
 

“Company Subsidiary” means a Subsidiary
of the Company.
 

“Company Termination Fee” has
the meaning set forth in Section 7.5(b).
 

“Company Warrants” means those
certain pre-funded warrants to purchase Common Shares.
 

“Confidentiality Agreement” means
that certain agreement regarding confidentiality, by and between Parent and the Company, dated
October 26, 2023 (as amended or waived).
 

“Confidential Information” has
the meaning set forth in Section 5.2(b).
 

“Contemplated Transactions” means
each of the transactions contemplated by this Agreement, including the Merger.
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“Contract” means any agreement,
contract, subcontract, lease, sub-lease, occupancy agreement, binding understanding, obligation,

promise, instrument, indenture, mortgage,
note, option, warranty, purchase order, license, sublicense, commitment or undertaking of any nature, which, in
each case, is legally
binding upon a party or on any of its Affiliates.
 

“Copyrights” means all works of
authorship (whether or not copyrightable) and all copyrights (whether or not registered), including all
registrations thereof and applications
therefor, and all renewals, extensions, restorations and reversions of the foregoing.
 

“Current Employees” has the meaning
set forth in Section 5.4(a).
 

“Current Purchase Period” has
the meaning set forth in Section 2.2(a)(iv).
 

“Determination Notice” means any
notice delivered by the Company to Parent pursuant to Section 5.3(e)(i), Section 5.3(e)(ii) or
Section 5.3(e)(iii).
 

“Dissenting Shares” has the meaning
set forth in Section 2.3(a).
 

“Early ESPP Exercise Date” has
the meaning set forth in Section 2.2(a)(iv).
 

“EC” has the meaning set forth
in Section 5.6(d).
 

“Effective Time” has the meaning
set forth in Section 1.2.
 

“Environmental Laws” means all
Laws promulgated by any Governmental Body with respect to pollution, preservation or the protection
of the environment, human health or
safety (as it relates to exposure to Hazardous Substances), natural resources or endangered or threatened species,
including Laws relating
to emissions, discharges, releases or threatened releases of Hazardous Substances.
 

“ERISA” has the meaning set forth
in Section 3.17(c).
 

“ERISA Affiliate” means any trade
or business (whether or not incorporated) which is, or has at any relevant time been, under common
control, or treated as a single employer,
with the Company, Parent or any of their respective Subsidiaries, as applicable, under Sections 414(b), (c), (m) or
(o) of the
Code.
 

“Exchange Act” has the meaning
set forth in Article I.
 

“Exclusive Intellectual Property”
means all Intellectual Property that is legally owned by a third party and is exclusively licensed to the
Company or any of its Subsidiaries.
 

“Expiration Date” has the meaning
set for in Article I.
 

“FCPA” has the meaning set forth
in Section 3.20(j).
 

“FDA” means the U.S. Food and
Drug Administration.
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“FDA
Laws” means the Federal Food, Drug and Cosmetic Act (21 U.S.C. § 301 et. seq.), the Public Health Service Act (42
U.S.C. §

256b), and the regulations promulgated by the FDA thereunder.
 

“Federal Health Care Program”
has the meaning set forth in 42 U.S.C. 1320a-7b(f).
 

“Finance Leases” means all obligations
under leases required to be capitalized in accordance with GAAP.
 

“Forward-Looking Statements” has
the meaning set forth in Article III.
 

“GAAP” means U.S. generally accepted
accounting principles.
 

“Global Trade Control Laws” means
the U.S. Export Administration Regulations; the U.S. International Traffic in Arms Regulations; the
economic sanctions rules and
regulations implemented under statutory authority and/or President’s Executive Orders and administered by the U.S.
Department of
the Treasury’s Office of Foreign Assets Control; U.S. Customs Regulations; European Union (E.U.) Council Regulations on export controls,
including Nos. 428/2009, 267/2012; other E.U. Council sanctions regulations, as implemented in E.U. Member States; United Nations sanctions
policies;
all relevant regulations and legislative instruments made under any of the above; other relevant economic sanctions, export
and import control laws, and
other Laws, regulations, legislation, orders and requirements imposed by a relevant Governmental Body.
 

“Goldman Sachs” has the meaning
set forth in Section 3.21.
 

“Good Clinical Practices” means
FDA Laws governing the conduct of clinical trials contained in 21 C.F.R. Parts 50, 54, 56 and 312, and
International Conference on Harmonization
E6 (R2) Good clinical practice – Scientific guidance.
 

“Good Laboratory Practices” means
FDA Laws governing the conduct of non-clinical laboratory studies contained in 21 C.F.R. Part 58.
 

“Good Manufacturing Practices”
means FDA Laws governing current good manufacturing practices for drugs and finished
pharmaceutical products contained in 21 U.S.C. section
351 and 21 C.F.R. Part 210 and 211.
 

“Governmental Body” means any
federal, state, provincial, local, municipal, foreign or other governmental or quasi-governmental
authority, including, any arbitrator
or arbitral body, mediator and applicable securities exchanges, or any department, minister, agency, commission,
commissioner, board,
subdivision, bureau, agency, instrumentality, court or other tribunal of any of the foregoing.
 

“Hazardous Substance” means (a) any
petroleum products or byproducts, radioactive materials, friable asbestos or other similarly
hazardous substances or (b) any waste,
material or substance defined or regulated as a “hazardous substance,” “hazardous material,” “hazardous
waste,”
“pollutant” or terms of similar import under any Environmental Law.
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“Healthcare Laws” means, to the
extent applicable to the conduct of the Company’s business or the Company Subsidiaries’ business, as

applicable, as of the
date of this Agreement (a) all federal and state fraud and abuse Laws, including, the federal Anti-Kickback Statute (42 U.S.C. §
1320a-
7b(b)), the civil False Claims Act (31 U.S.C. § 3729 et seq.), Sections 1320a-7 and 1320a-7a of Title 42 of the United States
Code and the regulations
promulgated pursuant to such statutes, (b) Titles XVIII (42 U.S.C. §1395 et seq.) and XIX (42 U.S.C.
§1396 et seq.) of the Social Security Act and the
regulations promulgated thereunder, (c) the Medicare Prescription Drug, Improvement,
and Modernization Act of 2003 (42 U.S.C. §1395w-101 et seq.) and
the regulations promulgated thereunder, (d) the so-called federal
“Sunshine Law” or Open Payments (42 U.S.C. § 1320a-7h) and state or local Laws
regulating or requiring reporting of interactions
between pharmaceutical manufacturers and members of the healthcare industry and regulations
promulgated thereunder, (e) Laws governing
government pricing or price reporting programs and regulations promulgated thereunder, including the
Medicaid Drug Rebate Program (42
U.S.C. § 1396r-8) and any state supplemental rebate program, the Public Health Service Act (42 U.S.C. § 256b), the
VA Federal
Supply Schedule (38 U.S.C. § 8126) or any state pharmaceutical assistance program or U.S. Department of Veterans Affairs agreement,
and
any successor government programs, (f) Laws related to the practice of medicine, and (g) FDA Laws.
 

“HIPAA” means collectively: (a) the
Health Insurance Portability and Accountability Act of 1996 (Pub. L. No. 104-191), including but
not limited to its implementing
rules and regulations with respect to privacy, security of health information, and transactions and code sets; (b) the Health
Information Technology for Economic and Clinical Health Act (Title XIII of the American Recovery and Reinvestment Act of 2009); (c) the
Omnibus
Rule effective March 26, 2013 (78 Fed. Reg. 5566), and other implementing rules regulations at 45 CFR Parts 160
and 164 and related binding guidance
from the United States Department of Health and Human Services and (d) any federal, state and
local laws regulating the privacy and/or security of
individually identifiable information, in each case, as the same may be amended,
modified or supplemented from time to time.
 

“HSR Act” has the meaning set
forth in Section 3.6.
 

“Indebtedness” means, with respect
to any Person, without duplication: (a) the principal, accreted value and other monetary obligations in
respect of (i) indebtedness
of such Person for borrowed money and (ii) indebtedness evidenced by notes, debentures, bonds, or other similar instruments for
the
payment of which such Person is liable, (b) all obligations of such Person issued or assumed as the deferred purchase price of property
(other than trade
payables or accruals incurred in the ordinary course of business and other than payments due under license agreements),
(c) all obligations of such Person
for the reimbursement of any obligor on any letter of credit, banker’s acceptance, performance,
surety or similar credit transaction, solely to the extent
drawn, (d) all obligations of such Person under Finance Leases; (e) all
obligations of such Person under any swap, hedging, derivative or similar agreement
or arrangement that would be payable to terminate
such arrangements, calculated, as of the date Indebtedness is determined, as the amount of any payments
that would be required to be paid
by such Person, as applicable, to the counterparty banks in the event of an early unwind or early termination of such
instruments transactions
on such date less any amount payable to such Person in connection to such unwind or termination; (f) all obligations for the
deferred
purchase price of property, services, equity, or other assets (including all seller notes, “earn-out” or similar contingent
payment obligations); (g) all
obligations of the type referred to in the foregoing clauses (a) through (f) of another Person
secured by any Lien on any property or asset of such first
Person; and (h) all obligations of the type referred to in clauses (a) through
(g) of any Persons for the payment of which such Person is responsible or liable,
directly or indirectly, as obligor, guarantor,
surety or otherwise, including guarantees of such obligations (but solely to the extent of such responsibility or
liability), it being
understood that the amount of any of the foregoing Indebtedness described in clauses (a) through (h) shall include any and all
accrued
interest, prepayment, breakage, and make-whole fees, expenses, premiums or penalties, related thereto, and any other fees and
expenses required to be paid
by such Person upon repayment thereof, in each case, including as a result of or in connection with the Closing.
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“Indemnified Party” has the meaning
set forth in Section 5.5(b).

 
“Information Statement” has the
meaning set forth in Section 3.22.

 
“Initial Expiration Date” has
the meaning set forth in Article I.

 
“Intellectual Property” means
all of the following, including all rights in, arising out of, or associated therewith: (A) Trademarks;

(B) Patents; (C) Trade
Secrets; (D) Copyrights and (E) all other intellectual property rights and similar proprietary rights, whether registered or
unregistered, in each case, arising in any jurisdiction worldwide.
 

“Intentional Breach” has the meaning
set forth in Section 7.5(a).
 

“Intervening Event” means a material
change, effect, event, circumstance, occurrence, or other matter that was not known to the
Company Board or any committee thereof on the
date of this Agreement (or if known, the consequences of which were not known or reasonably foreseen
to the Company Board or any committee
thereof as of the date of this Agreement), which material change, effect, event, circumstance, occurrence, or other
matter, or any consequence
thereof, becomes known to the Company Board or any committee thereof prior to the approval of this Agreement by the
Company Requisite
Vote; provided, however, that in no event will any Acquisition Proposal or any inquiry, offer, or proposal that constitutes
or would
reasonably be expected to lead to an Acquisition Proposal constitute an Intervening Event.
 

“IP Contracts” means all Contracts
with respect to Intellectual Property (a) under which the Company or any its Subsidiaries grants or
receives any license, covenant
not to sue, or other right, title or interest in, or is bound by any co-existence agreement, settlement agreement, option to
acquire with
respect to, (b) with respect to the joint ownership of, or development by any third party on behalf of the Company or its Subsidiaries
with
respect to, or (c) under which the Company or its Subsidiaries is restricted from using, in each case (a), (b) and
(c) of this definition, any Intellectual
Property that is material to the operation of the business of the Company or its Subsidiaries
(including the development, use, sale, offering for sale, supply,
manufacture, import, marketing, commercialization and other exploitation
of their material products and services), except for Off-the-Shelf Software.
 

“IT
Assets” means information technology assets, including computers, hardware, software, firmware, middleware, servers,
workstations,
routers, hubs, switches, data communications lines, and all other information technology equipment, and all associated documentation
owned by any of the
Company or its Subsidiaries or licensed or leased by any of the Company or its Subsidiaries.
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“Knowledge” means the actual knowledge
of (a) with respect to the Company, the individuals set forth on Section 8.3(b) of the Company

Disclosure Letter,
and (b) with respect to Parent, the individuals set forth on Section 8.3(c) of the Company Disclosure Letter.
 

“Law” means any foreign or U.S.
federal, state or local law (including common law), treaty, statute, code, order, ordinance, rule or
regulation issued, enacted,
adopted, promulgated, or implemented by any Governmental Body, and, for the sake of clarity, includes, but is not limited to,
Healthcare
Laws and Environmental Laws.
 

“Lazard” has the meaning set forth
in Section 3.21.
 

“Liability” means, with respect
to any Person, any liability or obligation of that Person of any kind, character or description, whether
known or unknown, absolute or
contingent, accrued or unaccrued, asserted or unasserted, disputed or undisputed, liquidated or unliquidated, secured or
unsecured, joint
or several, due or to become due, vested or unvested, executory, determined, determinable or otherwise, and whether or not the same is
required to be accrued on the financial statements of that Person in accordance with GAAP.
 

“Lien” means any mortgage, deed
of trust, lien, pledge, charge, security interest, title retention device, collateral assignment, claim, lease,
option, preemptive right,
right of first refusal, subscription right, easement, servitude, proxy, voting trust or agreement, restriction or other encumbrance of
such asset.
 

“MBCA” has the meaning set forth
in the Recitals.
 

“Measurement Date” has the meaning
set forth in Section 3.3(a).
 

“Merger” has the meaning set forth
in the Recitals.
 

“Merger Consideration” has the
meaning set forth in Section 2.1(a).
 

“Nasdaq” means The Nasdaq Stock
Market LLC.
 

“Non-U.S. Plan” means a Company
Plan that is subject to the Laws of a jurisdiction other than the United States (whether or not U.S.
Law also applies).
 

“Notice Period” means the period
beginning at 5:00 p.m. Eastern Time on the day of delivery by the Company to Parent of a
Determination Notice (even if such Determination
Notice is delivered after 5:00 p.m. Eastern Time) and ending on the third (3rd) Business Day thereafter
at 5:00 p.m. Eastern
Time; provided, that, with respect to any material change in the financial terms of any Superior Proposal, the Notice Period
will extend
until 5:00 p.m. Eastern Time on the second (2nd) Business Day after delivery of such revised Determination Notice.
 

“OECD Convention” has the meaning
set forth in Section 3.20(j).
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“Off-the-Shelf Software” means
software obtained from a third party (a) on general commercial terms, (b) that is not distributed with or

incorporated in any
product or services of the Company or any of its Subsidiaries, as applicable, (c) that is used for business infrastructure or other
internal
purposes and (d) is licensed for fixed payments of less than $250,000 in the aggregate or annual payments of less than $250,000
per year.
 

“Outside Date” has the meaning
set forth in Section 7.2(b).
 

“Owned Intellectual Property”
means all Intellectual Property that is owned or purported to be owned (whether exclusively or jointly) by
the Company or its Subsidiaries.
 

“Parent” has the meaning set forth
in the Preamble.
 

“Patents”
means any statutory invention registrations, issued patents (including issued utility and design patents), and any pending
applications
for the same, including any divisionals, provisionals, revisions, supplementary protection certificates, continuations, continuations-in-part,
reissues, re-examinations, substitutions, extensions and renewals thereof.
 

“Paying
Agent” has the meaning set forth in Section 2.4(a).
 

“Payoff Documentation” means,
with respect to the Company Credit Agreement, (i) a customary payoff letter providing for (A) the
payoff, discharge and termination
in full on the Closing Date of all indebtedness and commitments in connection with the Company Credit Agreement
(except for customary
surviving obligations) and (B) the release of any Liens and termination of all guarantees supporting such indebtedness and
commitments
substantially contemporaneously with the Closing on the Closing Date, and (ii) customary lien and guarantee release documents with
respect
to the liens and guarantees under the Company Credit Agreement.
 

“Permits” means all approvals,
authorizations, certificates, consents, licenses, orders and permits and other similar authorizations of all
Governmental Bodies.
 

“Permitted Liens” means (a) statutory
Liens for (i) current Taxes not yet due or payable or (ii) the amount or validity of which is being
contested in good faith
and by appropriate proceedings, and for which appropriate reserves have been established in accordance with GAAP, (b) statutory
Liens
in favor of mechanics, carriers, workers, repairers, contractors, subcontractors and suppliers, and similar statutory Liens, arising or
incurred in the
ordinary course of business in respect of the construction, maintenance, repair or operation of assets for amounts that
are (i) not delinquent, (ii) the amount
or validity of which is being contested in good faith or (iii) not, individually
or in the aggregate, significant, (c) any minor imperfections of title or similar
Liens, charges or encumbrances which individually
or in the aggregate with other such Liens, charges and encumbrances does not impair the value of the
property subject to such Liens, charge
or encumbrance or the use of such property in the conduct of the business of the Company, (d) deposits or pledges
made in connection
with, or to secure payment of, workers’ compensation, unemployment insurance or similar programs mandated by applicable Law,
(e) statutory
Liens to secure obligations to landlords, lessors or renters under leases or rental agreements, (f) Company Leases, (g) any
covenants,
conditions, restrictions, easements, encumbrances and other similar matters affecting the Company Leased Real Property that
do not violate the terms of the
applicable Company Lease, and (h) those matters identified as Permitted Liens in the Company Disclosure
Letter, as applicable.
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“Person” means an individual,
a partnership, a corporation, a limited liability company, an unlimited liability company, an association, a

joint stock company, a trust,
a joint venture, an unincorporated organization, any other entity, a governmental entity or any department, agency or political
subdivision
thereof.
 

“Personal Information” means data
and information concerning an identified or identifiable natural person or household, or that is
otherwise regulated under applicable
Law.
 

“Plan” means an “employee
benefit plan” within the meaning of Section 3(3) of ERISA and any other compensation or benefit plan,
program or agreement,
whether written or unwritten, funded or unfunded, subject to ERISA or not and covering one or more Persons, including, any stock
purchase,
stock option, restricted stock, other equity-based, phantom equity, severance, separation, retention, employment, individual consulting,
change in
control, bonus, incentive, deferred compensation, pension, retirement, supplemental retirement, health, dental, vision, disability,
life insurance, death
benefit, vacation, paid time off, leave of absence, employee assistance, tuition assistance or other material fringe
benefit plan, program, or agreement.
 

“Pre-Closing Period” has the meaning
set forth in Section 5.1(a).
 

“Preferred Share” has the meaning
set forth in the Recitals.
 

“Preferred Shares” has the meaning
set forth in the Recitals.
 

“Privacy Laws” mean foreign or
domestic Laws relating to privacy, data protection and/or data or cyber security, or the Processing, of
Personal Information, including
HIPAA.
 

“Privacy Policies” has the meaning
set forth in Section 3.20(k).
 

“Process”
or “Processing” means any operation or set of operations whether or not by automatic means, including, but not
limited to,
collection, recording, organization, storage, retention, access, adaptation, alteration, retrieval, consultation, use, disclosure,
dissemination, making
available, alignment, combination, blocking, deleting, erasure, or destruction.
 

“Products” means any product that
the Company has manufactured, distributed, marketed or sold, or is manufacturing, distributing,
marketing or selling and any products
currently under preclinical or clinical development by the Company.
 

“Prohibited Payment” has the meaning
set forth in Section 3.20(j).
 

“Proxy Statement” means the proxy
statement to be provided to the Company’s shareholders in connection with the Special Meeting.
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“Purchaser” has the meaning set
forth in the Preamble.

 
“Purchaser Material Adverse Effect”
means any change, effect, event, inaccuracy, occurrence, or other matter that has had, or would

reasonably be expected to have, individually
or in the aggregate, a material adverse effect on the ability of Parent or Purchaser to consummate the
Contemplated Transactions by the
Outside Date.
 

“Reference Date” means January 1,
2021.
 

“Representative” means the officers,
employees, accountants, consultants, legal counsel, financial advisors and agents and other
representatives of a party.
 

“Restricted Party” means any government,
country, or other individual or entity that is the target of sanctions administered by the U.S.
Department of the Treasury’s Office
of Foreign Assets Control, U.S. Department of State, the United Nations Security Council, the European Union or any
European Union member
state, Her Majesty’s Treasury of the United Kingdom or Switzerland.
 

“Reverse
Termination Fee” has the meaning set forth in Section 7.5(c).
 

“Sarbanes-Oxley” has the meaning
set forth in Section 3.10(e).
 

“Security Incident” means (a) any
unauthorized access, acquisition, interruption, alteration or modification, loss, theft, corruption or other
unauthorized Processing of
Personal Information or Business Data, or (b) any breach of the security of or other unauthorized access to or use of or other
compromise
to the integrity or availability of the IT Assets.
 

“Share” has the meaning set forth
in the Recitals.
 

“Shares” has the meaning set forth
in the Recitals.
 

“SEC” means the U.S. Securities
and Exchange Commission.
 

“Shareholder Litigation” has the
meaning set forth in Section 5.12.
 

“Special Meeting” has the meaning
set forth in Section 5.14.
 

“Subsidiary” means, with respect
to any Person, any corporation, partnership, association, limited liability company, unlimited liability
company or other business entity
of which (a) if a corporation, a majority of the total voting power of shares of stock entitled (without regard to the
occurrence
of any contingency) to vote in the election of directors, managers or trustees thereof is at the time owned or controlled, directly or
indirectly, by
that Person or one or more of the other Subsidiaries of that Person or a combination thereof or (b) if a partnership,
association, limited liability company, or
other business entity, a majority of the partnership or other similar ownership interests thereof
is at the time owned or controlled, directly or indirectly, by
any Person or one or more Subsidiaries of that Person or a combination
thereof. For purposes hereof, a Person or Persons will be deemed to have a majority
ownership interest in a partnership, association,
limited liability company or other business entity if such Person or Persons are allocated a majority of
partnership, association, limited
liability company or other business entity gains or losses or otherwise control the managing director, managing member,
general partner
or other managing Person of such partnership, association, limited liability company or other business entity.
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“Superior Proposal” means a bona
fide, unsolicited written Acquisition Proposal (except the references in the definition thereof to

“twenty percent (20%)”
will be replaced by “fifty percent (50%)”) that did not result from a material breach of Section 5.3 and that
the Company Board has
determined in good faith, after consultation with outside counsel and its financial advisor, is superior from
a financial point of view to the Acquisition
Proposal reflected in this Agreement, taking into account the financial terms, the likelihood
of consummation, and all other aspects of such Acquisition
Proposal.
 

“Surviving Corporation” has the
meaning set forth in Section 1.1.
 

“Tax” or “Taxes”
means any and all federal, state, local, or non-U.S. income, gross receipts, license, payroll, employment, excise,
severance, stamp, occupation,
premium, windfall profits, environmental, customs duties, capital stock, franchise, profits, withholding, social security (or
similar,
including FICA), unemployment, disability, real property, personal property, sales, use, transfer, registration, value-added, alternative
or add-on
minimum, or other tax of any kind or any charge of any kind in the nature of (or similar to) taxes whatsoever, including any
interest, penalty, or addition
thereto.
 

“Tax Returns” means any return,
report, election, designation, information return or other document (including schedules or any
attachments thereto and any amendments
thereof) required to be filed with any Governmental Body or other authority in connection with the determination,
assessment or collection
of any Tax.
 

“Trade
Secrets” means any and all proprietary or confidential information, including trade secrets, know-how, customer, distributor,
consumer and supplier lists and data, clinical and technical data, operational data, engineering information, invention and technical
reports, pricing
information, research and development information, processes, formulae, methods, formulations, discoveries, specifications,
designs, algorithms, plans,
improvements, models and methodologies.
 

“Trademarks”
means trademarks, service marks, corporate names, trade names, brand names, product names, logos, slogans, trade dress,
domain names,
social media accounts and handles, and other indicia of source or origin, any applications and registrations for the foregoing and the
renewals thereof, and all goodwill associated therewith and symbolized thereby.
 

“Treasury
Regulations” means the Treasury Regulations under the Code.
 

“UK
Bribery Act” has the meaning set forth in Section 3.20(j).
 

“WARN”
has the meaning set forth in Section 3.19(b).
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Section 8.4.            Severability.
If any term or other provision of this Agreement is determined by a court of competent jurisdiction to be invalid,

illegal, or incapable
of being enforced by any rule of law or public policy, the remaining provisions of this Agreement will be enforced so as to conform
to
the original intent of the parties as closely as possible in a mutually acceptable manner so that the Contemplated Transactions are
fulfilled to the fullest
extent possible.
 

Section 8.5.            Assignment.
This Agreement may not be assigned by operation of law or otherwise without the prior written consent of each of the
other parties; provided
that that each of Parent, Intermediate Sub and Purchaser may transfer or assign, in whole or from time to time in part, to one or
more
of Parent’s controlled Affiliates, its rights under this Agreement, but any such transfer or assignment will not relieve Parent
or Purchaser of its obligations
hereunder and shall not reduce the Merger Consideration or increase the Taxes imposed on, or with respect
to, the Company stockholders as a result of
receipt of the Merger Consideration.
 

Section 8.6.            Entire
Agreement; Third-Party Beneficiaries. This Agreement (including the Company Disclosure Letter and the exhibits, annexes,
and instruments
referred to herein) constitutes the entire agreement and supersedes all prior agreements and understandings, both written and oral, among
the parties with respect to the subject matter hereof; provided, however, that the Confidentiality Agreement will survive
the execution or termination of this
Agreement and remain in full force and effect. Except for (a) the rights of the shareholders
of the Company to receive the Merger Consideration, and the
holders of Company Equity Awards to receive the consideration described in
Section 2.1(c), (b) the right of the Company, on behalf of the shareholders of
the Company and the holders of Company
Equity Awards (each of which are third party beneficiaries hereunder to the extent required for this clause (b) to
be enforceable),
to pursue specific performance as set forth in Section 8.13 or, if specific performance is not sought or granted as a remedy,
damages
(which damages the parties agree may be based upon a decrease in share value or lost premium) in the event of Parent’s or
Purchaser’s breach of this
Agreement and (c) as provided in Section 5.5 (which is intended for the benefit of each
Indemnified Party, all of whom will be third-party beneficiaries of
these provisions), this Agreement is not intended to confer upon any
Person other than the parties hereto any rights or remedies.
 

Section 8.7.            Governing
Law. This Agreement will be governed by, and construed in accordance with, the Laws of the Commonwealth of
Massachusetts, without
giving effect to the choice of law principles thereof.
 

Section 8.8.            Headings.
The descriptive headings contained in this Agreement are included for convenience of reference only and will not affect
in any way the
meaning or interpretation of this Agreement.
 

Section 8.9.            Counterparts.
This Agreement may be executed and delivered (including by email transmission) in two (2) or more counterparts,
and by the different
parties hereto in separate counterparts, each of which when executed will be deemed to be an original but all of which taken together
will constitute one and the same agreement.
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Section 8.10.            Performance
Guaranty. Parent hereby guarantees the due, prompt and faithful performance and discharge by, and compliance

with, all of the obligations,
covenants, terms, conditions and undertakings of Purchaser under this Agreement in accordance with the terms hereof,
including any such
obligations, covenants, terms, conditions and undertakings that are required to be performed discharged or complied with following the
Effective Time.
 

Section 8.11.            Jurisdiction.
Each of the parties hereto hereby (a) expressly and irrevocably submits to the exclusive personal jurisdiction of
(i) the Business
Litigation Session of the Superior Court of the Commonwealth of Massachusetts or (ii) any United States federal court located in
the
Commonwealth of Massachusetts in the event any dispute arises out of this Agreement or the Merger, (b) agrees that it will not
attempt to deny or defeat
such personal jurisdiction by motion or other request for leave from any such court and (c) agrees that
it will not bring any action relating to this Agreement
or the Merger in any court other than (i) the Business Litigation Session
of the Superior Court of the Commonwealth of Massachusetts or (ii) a United
States federal court sitting in the Commonwealth of Massachusetts;
provided, that, each of the parties will have the right to bring any action or proceeding
for enforcement of a judgment
entered by such court in any other court or jurisdiction.
 

Section 8.12.            Service
of Process. Each party irrevocably consents to the service of process outside the territorial jurisdiction of the courts
referred
to in Section 8.11 in any such action or proceeding by mailing copies thereof by registered United States mail, postage prepaid,
return receipt
requested, to its address as specified in or pursuant to Section 8.2. However, the foregoing will not limit
the right of a party to effect service of process on
the other party by any other legally available method.
 

Section 8.13.            Specific
Performance.
 

(a)            The
parties hereto acknowledge and agree that, in the event of any breach of this Agreement, irreparable harm would occur that
monetary damages
could not make whole. It is accordingly agreed that (i) each party hereto will be entitled, in addition to any other remedy to which
it
may be entitled at law or in equity, to compel specific performance to prevent or restrain breaches or threatened breaches of this
Agreement in any action
without the posting of a bond or undertaking and (ii) the parties hereto will, and hereby do, waive, in any
action for specific performance, the defense of
adequacy of a remedy at law and any other objections to specific performance of this Agreement.
 

(b)            Notwithstanding
the parties’ rights to specific performance pursuant to Section 8.13(a), each party may pursue any other remedy
available
to it at law or in equity, including monetary damages.
 

Section 8.14.            Waiver
of Jury Trial. EACH OF PARENT, COMPANY AND PURCHASER HEREBY IRREVOCABLY WAIVES THE RIGHT
TO A TRIAL BY JURY IN ANY ACTION, PROCEEDING
OR COUNTERCLAIM (WHETHER BASED IN CONTRACT, TORT OR OTHERWISE)
ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS AGREEMENT OR ANY RELATED
DOCUMENT, OR ANY COURSE OF
CONDUCT, COURSE OF DEALINGS, STATEMENT OR ACTION RELATED HERETO OR THERETO. Each party to this Agreement certifies
and
acknowledges that (a) no Representative of any other party has represented, expressly or otherwise, that such other party would
not seek to enforce the
foregoing waiver in the event of a legal action, (b) such party has considered the implications of this waiver,
(c) such party makes this waiver voluntarily,
and (d) such party has been induced to enter into this Agreement by, among other
things, the mutual waivers and certifications in this Section 8.14.
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Section 8.15.            Interpretation.
When reference is made in this Agreement to a Section, such reference will be to a Section of this Agreement

unless otherwise indicated.
Whenever the words “include,” “includes,” or “including” are used in this Agreement, they will be
deemed to be followed by
the words “without limitation.” The words “hereof,” “herein,” “hereby,”
“hereto,” and “hereunder” and words of similar import when used in this
Agreement will refer to this Agreement
as a whole and not to any particular provision of this Agreement. The word “or” will not be exclusive. References
to “ordinary
course of business” refer to the ordinary course of business of the Company and the Company Subsidiaries consistent with past practice.
Whenever used in this Agreement, any noun or pronoun will be deemed to include the plural as well as the singular and to cover all genders.
This
Agreement will be construed without regard to any presumption or rule requiring construction or interpretation against the party
drafting or causing any
instrument to be drafted. Time is of the essence with respect to the performance of the obligations set forth
in this Agreement and the provisions hereof will
be interpreted as such. The phrase “made available,” when used in reference
to anything made available to Parent, Purchaser or their Representatives shall
be deemed to mean uploaded to and made available to Parent,
Purchaser and their Representatives in complete and unredacted form on or prior to the date
hereof in the online data room hosted on behalf
of the Company under the name “Project Ibiza.”
 

Section 8.16.            FIRPTA
Certificate. At or prior to the Closing, the Company shall deliver to
Purchaser a properly executed statement satisfying
the requirements of Treasury Regulation Sections 1.897-2(h) and
1.1445-2(c)(3).
 

[Remainder of Page Left Blank Intentionally]
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IN WITNESS WHEREOF, each of Parent, Intermediate
Sub, Purchaser and the Company has caused this Agreement to be executed as of the date

first written above by their respective officers
thereunto duly authorized.
 
  ABBVIE INC.
   
  By: /s/ Scott Reents
  Name: Scott Reents
  Title: Executive Vice President and Chief Financial Officer
 

 



 

 
IN WITNESS WHEREOF, each of Parent, Intermediate
Sub, Purchaser and the Company has caused this Agreement to be executed as of the date

first written above by their respective officers
thereunto duly authorized.
 
  ATHENE SUBSIDIARY LLC
   
  By: /s/ Scott Reents
  Name: Scott Reents
  Title: President
 

 



 

 
IN WITNESS WHEREOF, each of Parent, Intermediate
Sub, Purchaser and the Company has caused this Agreement to be executed as of the date

first written above by their respective officers
thereunto duly authorized.
 
  ATHENE MERGER SUB INC.
   
  By: /s/ Scott Reents
  Name: Scott Reents
  Title: President
 

 



 

 
IN WITNESS WHEREOF, each of Parent, Intermediate
Sub, Purchaser and the Company has caused this Agreement to be executed as of the date

first written above by their respective officers
thereunto duly authorized.
 
  IMMUNOGEN, INC.
   
  By: /s/ Mark J. Enyedy
  Name: Mark. J. Enyedy
  Title: President and Chief Executive Officer
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AbbVie to Acquire ImmunoGen, including its Flagship Cancer Therapy
ELAHERE® (mirvetuximab soravtansine-gynx), Expanding Solid Tumor
Portfolio
 
November 30, 2023
 

· Proposed
acquisition will accelerate AbbVie's entry into the commercial market for ovarian cancer
ELAHERE® is a first-in-class antibody-drug
conjugate (ADC) approved for platinum-resistant
ovarian cancer

· ImmunoGen's late-stage development programs for ELAHERE provide
opportunity to expand into earlier lines of therapy and additional patient
populations

· ImmunoGen's follow-on pipeline complements AbbVie's oncology
portfolio, which has the potential to be transformative across multiple solid
tumors and hematologic malignancies

· Transaction
valued at $31.26 per share in cash, for a total equity value of approximately $10.1 billion AbbVie to hold an investor conference call
at 8:00 a.m. CT

 
NORTH CHICAGO, Ill., and WALTHAM, Mass., Nov. 30, 2023
/PRNewswire/ -- AbbVie Inc. (NYSE: ABBV) and ImmunoGen, Inc. (NASDAQ: IMGN)
today announced a definitive agreement under which
AbbVie will acquire ImmunoGen, and its flagship cancer therapy ELAHERE® (mirvetuximab
soravtansine-gynx), a first-in-class
antibody-drug conjugate (ADC) approved for platinum-resistant ovarian cancer (PROC). The acquisition accelerates
AbbVie's commercial
and clinical presence in the solid tumor space. Additionally, ImmunoGen's follow-on pipeline of promising next-generation ADCs
further complements AbbVie's ADC platform and existing programs.
 
Under the terms of the transaction, AbbVie will acquire all outstanding
shares of ImmunoGen for $31.26 per share in cash. The transaction values
ImmunoGen at a total equity value of approximately $10.1 billion.
The boards of directors of both companies have approved the transaction. This
transaction is expected to close in the middle of 2024,
subject to ImmunoGen shareholder approval, regulatory approvals, and other customary closing
conditions.
 
"The acquisition of ImmunoGen demonstrates our commitment to deliver
on our long-term growth strategy and enables AbbVie to further diversify our
oncology pipeline across solid tumors and hematologic malignancies,"
said Richard A. Gonzalez, chairman and chief executive officer, AbbVie. "Together,
AbbVie and ImmunoGen have the potential to transform
the standard of care for people living with cancer."
 
ImmunoGen's oncology portfolio has the potential to help drive long-term
revenue growth for AbbVie's oncology franchise. Ovarian cancer is the leading
cause of death from gynecological cancers in the U.S. ELAHERE
is the first targeted medicine to show meaningful survival benefit in PROC. As a fast-
growing solid tumor therapy, ELAHERE provides AbbVie
with a potential multi-billion-dollar on-market medicine with expansion opportunities in earlier
lines of therapy and larger segments
of the ovarian cancer market.
 
"With global commercial infrastructure and deep clinical and regulatory
expertise, AbbVie is the right company to accelerate geographic and label
expansion, and realize the full potential of ELAHERE as the
first and only ADC approved in ovarian cancer," said Mark Enyedy, president and chief
executive officer, ImmunoGen. "The
addition of ImmunoGen's pipeline, platform, and expertise to AbbVie's oncology portfolio is an exciting opportunity
for the combined companies
to advance innovation in ADCs. This transaction is the culmination of our 40-year commitment to develop and deliver the
next-generation
of ADCs and more good days for people living with cancer."
 
ELAHERE is a first-in-class ADC targeting folate receptor alpha (FRα)
with a maytansinoid payload DM4, a potent tubulin inhibitor designed to kill the
targeted cancer cells. ELAHERE received U.S. Food and
Drug Administration (FDA) accelerated approval in 2022 for the treatment of adult patients with
FRα positive, platinum-resistant
epithelial ovarian, fallopian tube, or primary peritoneal cancer, who have received one to three prior systemic treatment
regimens. The
positive Phase 3 results from the MIRASOL confirmatory trial will support a Marketing Authorization Application (MAA) to the European
Union and a supplemental Biologic License Application (sBLA) submission to the U.S. FDA in order to gain full approval. Ongoing clinical
development
programs are underway to expand into earlier lines of therapy and enter other large patient segments of the ovarian market
over the next 5-10 years.
 
ImmunoGen's follow-on pipeline of promising next-generation ADCs expands
AbbVie's growing oncology pipeline of potentially transformative programs
across multiple different solid tumors and hematologic malignancies.
ImmunoGen's Phase 1 asset, IMGN-151, is a next-generation anti-FRα ADC for
ovarian cancer with the potential for expansion
into other solid tumor indications. Pivekimab sunirine, currently in Phase 2, is an anti-CD123 ADC
targeting blastic plasmacytoid dendritic
cell neoplasm (BPDCN), a rare blood cancer, which was granted FDA breakthrough therapy designation for the
treatment of relapsed/refractory
BPDCN.
 
Transaction Terms
 
AbbVie will acquire all outstanding ImmunoGen
common stock for $31.26 per share in cash. The proposed transaction is subject to customary closing
conditions, including receipt of regulatory
approvals and approval by ImmunoGen stockholders. The proposed transaction is expected to be accretive to
diluted earnings per share (EPS)
beginning in 2027.
 
Conference Call Details
 
AbbVie will host an investor conference call today at 8:00 a.m. CT
to discuss this transaction. The call will be webcast through AbbVie's Investor Relations
website at investors.abbvie.com.
An archived edition of the call will be available after 9:00 a.m. CT. Presentation materials for the investor conference call
are
available here.
 

     



 

 
Advisors
 
AbbVie's lead financial advisor is J.P. Morgan Securities LLC, which
has delivered a fairness opinion for the transaction and Wachtell, Lipton, Rosen &
Katz is serving as legal advisor. Morgan Stanley &
Co. LLC is also serving as a financial advisor to AbbVie.
 
ImmunoGen's financial advisors are Goldman Sachs & Co. LLC
and Lazard, and Ropes & Gray LLP is serving as legal advisor.
 
About AbbVie in Oncology
 
At AbbVie, we are committed to transforming standards of care for multiple
blood cancers while advancing a dynamic pipeline of investigational therapies
across a range of tumor types. Our dedicated and experienced
team joins forces with innovative partners to accelerate the delivery of potentially
breakthrough medicines. We are evaluating more than
20 investigational medicines in over 300 clinical trials across some of the world's most widespread
and debilitating cancers. As we work
to have a remarkable impact on people's lives, we are committed to exploring solutions to help patients obtain access
to our cancer medicines.
For more information, please visit www.abbvie.com/oncology.
 
About AbbVie
 
AbbVie's mission is to discover and deliver innovative medicines and
solutions that solve serious health issues today and address the medical challenges of
tomorrow. We strive to have a remarkable impact
on people's lives across several key therapeutic areas – immunology, oncology, neuroscience, and eye
care – and products and
services in our Allergan Aesthetics portfolio. For more information about AbbVie, please visit us at www.abbvie.com.
Follow
@abbvie on LinkedIn, Facebook, Instagram, X
(formerly Twitter), and YouTube.
 
About ImmunoGen
 
ImmunoGen is developing the next generation of
 antibody-drug conjugates (ADCs) to improve outcomes for cancer patients. By generating targeted
therapies with enhanced anti-tumor activity
and favorable tolerability profiles, we aim to disrupt the progression of cancer and offer our patients more good
days. We call this our
commitment to TARGET A BETTER NOW™.
 
Learn more about who we are, what we do, and how we do it at www.immunogen.com.
 
Forward-Looking Statements
 
Some statements in this news release, including those relating to
the proposed acquisition of ImmunoGen by AbbVie, are, or may be considered, forward-
looking statements. The words "believe,"
"expect," "anticipate," "project" and similar expressions and uses of future or conditional verbs, generally
identify
forward-looking statements. AbbVie and ImmunoGen caution that these forward-looking statements are subject to risks and uncertainties
that may cause
actual results to differ materially from those expressed or implied in the forward-looking statements. Such risks and uncertainties
include, but are not
limited to, risks related to the satisfaction or waiver of the conditions to closing the proposed acquisition (including
the failure to obtain necessary
regulatory approvals and failure to obtain the requisite vote by ImmunoGen stockholders) in the anticipated
timeframe or at all, including the possibility
that the proposed acquisition does not close, the possibility that competing offers may
be made, risks related to the ability to realize the anticipated benefits
of the proposed acquisition, including the possibility that
the expected benefits from the acquisition will not be realized or will not be realized within the
expected time period, the risk that
the businesses will not be integrated successfully, disruption from the transaction making it more difficult to maintain
business and
operational relationships, negative effects of this announcement or the consummation of the proposed acquisition on the market price of
AbbVie's common stock and/or operating results, significant transaction costs, unknown liabilities, the risk of litigation and/or regulatory
actions related to
the proposed acquisition or ImmunoGen's business, challenges to intellectual property, competition from other products,
difficulties inherent in the research
and development process, adverse litigation or government action, and changes to laws and regulations
applicable to our industry. Additional information
about the economic, competitive, governmental, technological and other factors that
may affect AbbVie's and ImmunoGen's operations is set forth in Item
1A, "Risk Factors," of AbbVie's 2022 Annual Report on Form 10-K,
which has been filed with the Securities and Exchange Commission (the "SEC"), as
updated by its subsequent Quarterly Reports
on Form 10-Q and in Item 1A, "Risk Factors," of ImmunoGen's 2022 Annual Report on Form 10-K, which has
been filed
with the SEC, as updated by its subsequent Quarterly Reports on Form 10-Q, respectively. Neither AbbVie nor ImmunoGen undertakes
any
obligation, and each specifically declines, to release publicly any revisions to forward-looking statements as a result of subsequent
events or developments,
except as required by law.
 
About ELAHERE (mirvetuximab soravtansine-gynx)
 
ELAHERE (mirvetuximab soravtansine-gynx) is a first-in-class ADC comprising
a folate receptor alpha-binding antibody, cleavable linker, and the
maytansinoid payload DM4, a potent tubulin inhibitor designed to kill
the targeted cancer cells.
 
ELAHERE is indicated for the treatment of adult patients with
folate receptor-alpha (FRα) positive, platinum-resistant epithelial ovarian, fallopian tube, or
primary peritoneal cancer, who
have received one to three prior systemic treatment regimens. Select patients for therapy based on an FDA-approved test.
This
indication is approved under accelerated approval based on tumor response rate and durability of response. Continued approval for
this indication may
be contingent upon verification and description of clinical benefit in a confirmatory trial.
 
The prescribing information includes a boxed warning. ELAHERE can cause
severe ocular toxicities, including visual impairment, keratopathy, dry eye,
photophobia, eye pain, and uveitis. Conduct an ophthalmic
exam including visual acuity and slit lamp exam prior to initiation of ELAHERE, every other
cycle for the first 8 cycles, and as clinically
indicated. Administer prophylactic artificial tears and ophthalmic topical steroids. Withhold ELAHERE for
ocular toxicities until improvement
and resume at the same or reduced dose. Discontinue ELAHERE for Grade 4 ocular toxicities.
 
Serious adverse reactions occurred in 31% of patients. The most common
(≥2%) serious adverse reactions were intestinal obstruction (8%), ascites (4%),
infection (3%), and pleural effusion (3%). Fatal adverse
reactions occurred in 2% of patients, including small intestinal obstruction (1%) and pneumonitis
(1%).The most common (≥20%) adverse
reactions, including laboratory abnormalities, were vision impairment, fatigue, increased aspartate
aminotransferase, nausea, increased
alanine aminotransferase, keratopathy, abdominal pain, decreased lymphocytes, peripheral neuropathy, diarrhea,
decreased albumin, constipation,
increased alkaline phosphatase, dry eye, decreased magnesium, decreased leukocytes, decreased neutrophils, and
decreased hemoglobin.



 
Please see full Prescribing Information,
including Boxed Warning for ELAHERE.
 

     



 

 
Additional Information and Where to Find It
 
In connection with the proposed transaction, ImmunoGen plans
to file with the SEC and mail or otherwise provide to its shareholders a proxy statement
regarding the proposed transaction. The
Company may also file other documents with the SEC regarding the proposed transaction. This communication is
not a substitute for
the proxy statement or any other document that may be filed by ImmunoGen with the SEC. BEFORE MAKING ANY VOTING
DECISION, IMMUNOGEN'S SHAREHOLDERS ARE URGED TO READ THE PROXY STATEMENT IN ITS ENTIRETY WHEN IT BECOMES
AVAILABLE AND ANY
OTHER DOCUMENTS FILED BY IMMUNOGEN WITH THE SEC IN CONNECTION WITH THE PROPOSED
TRANSACTION OR INCORPORATED BY REFERENCE IN THE
PROXY STATEMENT BEFORE MAKING ANY VOTING OR INVESTMENT
DECISION WITH RESPECT TO THE PROPOSED TRANSACTION BECAUSE THEY WILL CONTAIN
IMPORTANT INFORMATION ABOUT
THE PROPOSED TRANSACTION AND THE PARTIES TO THE PROPOSED TRANSACTION. Any vote in respect of resolutions
to be proposed at
ImmunoGen's stockholder meeting to approve the proposed transaction or related matters, or other responses in
relation to the proposed transaction should
be made only on the basis of the information contained in ImmunoGen's proxy statement.
Shareholders may obtain a free copy of the proxy statement and
other documents the Company files with the SEC (when they are
available) through the website maintained by the SEC at www.sec.gov. The Company
makes available free of charge on its
investor relations website at investor.immunogen.com copies of materials it files with, or furnishes to, the SEC.
 
The proposed transaction will be implemented solely pursuant to the
merger agreement, which contains the full terms and conditions of the proposed
transaction.
 
No Offer or Solicitation
 
This communication is for information purposes only and is not intended
to and does not constitute, or form part of, an offer, invitation or the solicitation of
an offer or invitation to purchase, otherwise
acquire, subscribe for, sell or otherwise dispose of any securities, or the solicitation of any vote or approval in
any jurisdiction,
pursuant to the proposed transaction or otherwise, nor shall there be any sale, issuance or transfer of securities in any jurisdiction
in
contravention of applicable law.
 
Participants in the Solicitation
 
ImmunoGen and its directors, executive officers and certain employees
and other persons may be deemed to be "participants" in the solicitation of proxies
from shareholders of ImmunoGen in favor
of the proposed transaction. Information about ImmunoGen's directors and executive officers is set forth in
ImmunoGen's proxy statement
on Schedule 14A for its 2023 Annual Meeting of Stockholders, which was filed with the SEC on April 26, 2023 and in
ImmunoGen's Current
Report on Form 8-K filed with the SEC on September 18, 2023. Additional information concerning the interests of ImmunoGen's
participants in the solicitation, which may, in some cases, be different than those of ImmunoGen's stockholders generally, will be set
forth in ImmunoGen's
proxy statement relating to the proposed transaction when it becomes available. These documents are available free
of charge at the SEC's website at
www.sec.gov and at investor.immunogen.com.
 
View original content:https://www.prnewswire.com/news-releases/abbvie-to-acquire-immunogen-including-its-flagship-cancer-therapy-elahere-
mirvetuximab-soravtansine-gynx-expanding-solid-tumor-portfolio-302001994.html
 
SOURCE AbbVie
 
ABBVIE CONTACT: Media, Jane Woo, jane.woo@abbvie.com; Investors, Liz
Shea, liz.shea@abbvie.com IMMUNOGEN CONTACT: Media, Courtney
O'Konek, Courtney.OKonek@immunogen.com; Investors, Lauren White, Lauren.White@immunogen.com
 

     

 


